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W. B. Crawford, Appellant, 

vs. 
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Guy T. Helvering, Commissioner of Interna} Revenue. 
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1 Docket No. 51015. 


W. B. Crawford, Petitioner, 

V. I 

Commissioner of Internal Revenue, Respondent. 


Appearances: 

For Taxpayer: Sidney J. Havles, Esq. 
For Comm’r: 0. W. Swecker, Esq. 


1930. 

Nov. 


Dec. 

1931. 

Jan. 


Jul. 


4 4 


4 4 


Docket Entries. i 

i 

28. Petition received and filed. Taxpayer notified. 

(Fee paid.) j 

28. Copy of petition served on General Counsel. 
31. Answer filed bv General Counsel, i 


16. Copy of answer served on taxpayer. General 
Calendar. 

i 

26. Order placing proceeding on Circuit Calendar 
at Atlanta, Georgia, entered. 

1. Motion for leave to amend petition filed by tax¬ 
payer, amended petition tendered. 

6. Motion granted. 

8. Copy of motion and amendment served on Gen¬ 
eral Counsel. 

18. Answer to amended petition filed 
Counsel. 7/28/31 copy served. 


by General 


1—6101a 


i 
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1932. 

Oct. 31. Hearing set for week of Nov. 28, 1932 at At¬ 
lanta, Georgia. 

Nov. 28-29. Hearing had before Mr. Trammell (2) on mer¬ 
its. Submitted. Motion to file amendment to 
petition and amendment to petition filed. Cop¬ 
ies served on parties. Stipulation of facts filed. 
Briefs due in 60 days from date. Reply briefs 
due 10 days thereafter. 

Dec. 5. Hearing had before Mr. Trammell, Div. 2. Pro¬ 
ceedings called Nov. 28, 1932. Heard on the 
merits on Dec. 5, 1932. An additional stipula¬ 
tion of facts filed. Copies served on parties. 

44 9. Transcript of hearing Nov. 29, 1932 filed. 

44 23. Brief filed by taxpayer. 

1933. 

Jan. 30. Brief filed bv General Counsel. 

Apr. 29. Memorandum opinion rendered, C. M. Tram¬ 
mell, Div. 2. Judgment will be entered for 
respondent. 

May 6. Decision entered, Div. 2, Mr. Trammell. 

Jul. 31. Petition for review by Court of Appeals of the 

District of Columbia with assignments of error 
filed by taxpayer. 

Jul. 31. Stipulation of venue filed. 

Sep. 21. Proof of service of petition for review filed by 
taxpayer. 

44 23. Agreed statement of evidence lodged. 

44 23. Praecipe filed—proof of service thereon. 

44 25. Agreed statement of evidence approved and 

ordered filed. 

44 28. Order enlarging time to Oct. 30, 1933 for trans¬ 

mission and delivery of record entered. 



GUY T. HELVERING, COMMR. OF INT. REVENUE 3 

[Stamp:] United States Board of Tax Appeals. 
Filed Nov. 28, 1930. 

Petition. j 

i 

i 

United States Board of Tax Appeals. 

Docket No. 51015. 

I 

W. B. Crawford, Petitioner, 

vs. 

i 

Commissioner of Internal Revenue, Respondent. 


Petition. 


The above-named petitioner hereby petitions! for a rede¬ 
termination of a deficiencv set forth bv the Commissioner 
of Internal Revenue in his Notice of Deficiency bearing 
symbols: IT:AR:C-1-LCT-60D dated October 2, 1930, and 
as a basis of his proceedings alleges as follows!: 

1. The petitioner is a citizen of the State pf Georgia, 
with principal office for the transaction of business located 
at 820 Woodrow Street S. W. Atlanta, Georgiy. 

2. The Notice of Deficiency (a copy of which is attached 
and marked “Exhibit A”) was mailed to the petitioner on 
October 2, 1930. 

3. The taxes in controversy are income taxes for the 
calendar year 1927 and for $1,437.62. 

4. The determination of tax set forth in tliej said notice 
of deficiency is based upon the following error!: 

Increase of petitioner’s share of the income bf the part¬ 
nership of Crawford & Slaten in the amount oif $11,426.38. 


This increase is explained by the Commissioner in Defi¬ 
ciencv Letter as follows: 

* 

i 

“Your share of the income of the partnership of Craw¬ 
ford and Slaten has been increased from $21,080.36, as 
reported, to $32,506.74. On August 1, 1927, the assets of 
that partnership were taken over by the Yikiiig Corpora¬ 
tion of Hastings, Michigan, and a new corporation known 
as the Crawford and Slaten Company was organized. In 
payment for the assets released, the members pf the part- 

i 

! 

i 
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nership received stock bavin" a par value of $150,000.00 
in the new corporation. 

“The balance sheet of Crawford and Slaton on July 31, 
1927, prior to adjustment for sale of the assets to the 
Viking Corporation contained a reserve for bad debts in 
the amount of $6,057.13 and nothing for good will. The 
balance sheet on the same date after adjustment for salo 
contained an item of $28,221.97 for good will and the re¬ 
serve for bad debts had been charged into the invest - 
3 ment account. Stock having a par value of $34,- 
279.10 was received for these two items, and in view 
of the fact that the good will did not cost anything, and that 
the bad debt account was charged into the investment ac¬ 
count, it is held that taxable income to the extent of $34,- 
279.10 was received by the partners. Your share of that 
amount is $11,426.36.” 


5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) Prior to incorporation in August 1927, Crawford and 
Slaten was a partnership consisting of W. B. Crawford, 
1). B. Crawford and C. K. Slaten, who are the taxpayers 
whose income for the vear 1927 is now under review. 

(b) The partnership as composed of the three persons 
named were doing business under the partnership name of 
“Crawford and Slaten”, and was engaged in carrying 
on and maintaining an engineering and contracting busi¬ 
ness relating to making heating engine and boiler con¬ 
nections and offering for sale and contracting for installa¬ 
tion of Automatic Sprinklers and had been engaged in such 
business for a number of years prior to August 1927. 

(c) During the existence of the partnership, it became 
associated with the Viking Corporation, Hastings, Michi¬ 
gan, which last named corporation was engaged in the man¬ 
ufacture of specialties necessary to the installation of Auto¬ 
matic Sprinklers, to-wit; the specialty or device known as 
Sprinkler Heads which the Viking Corporation was selling 
to Crawford and Slaten under a contract which obligated 
Crawford and Slaten to buv exclusively from the Viking 
Corporation. 

(d) The contract was in force between the Viking Cor¬ 
poration and the partnership of Crawford and Slaten in 
1927, and was a five year contract terminating in the fall 
of 1929. 
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(e) The Viking Corporation was also financing Crawford 
and Slaten in the conduct of its business and finder agree¬ 
ment would take over contracts as made by Crawford and 
Slaten when to be on time extensions and furnish Crawford 
and Slaten the cash, thus enabling Crawford apd Slaten to 
have a quicker and greater working capital and permit it 
to do a volume of business it could not otherwise contem¬ 
plate. 

(f) In the summer of 1927, the Viking Corporation 
through its proper officers and agents Mr. Tyden and Mr. 
Johnson with the view of more directly preserving the con¬ 
tractual relationship existing between Viking Corporation 
as manufactures and fiscal agents and Crajwford and 
Slaten, the partnership, began negotiations looking to the 
perpetuation of the relationship and suggested to the part¬ 
ners that a corporation be formed for this purpose. 

(g) An arbitrary capitalization was finally agreed upon, 
by-laws were likewise agreed upon fixing the salaries of the 
partners, comprising the partnership, at approximately the 
same as they were enjoying when dividing the profits inter 
se, and in consummating the deal as between thetnselves the 
capitalization of the incorporation was fixed ati Two Hun¬ 
dred and Fifty thousand dollars. 

(h) The Viking Corporation, at the time, nolt being au¬ 
thorized to hold stock in a foreign corporation^ its officers 
and stockholders in the person of Mr. Tyden and Mr. John¬ 
son became the holders of one hundred shares of 

4 stock and one hundred and fifty shares of stock were 
issued to the members of the partnership as repre¬ 
sented by W. B. Crawford, C. E. Slaten and D. B. Crawford 
upon the transfer of the partnership assets to the corpora¬ 
tion of Crawford and Slaten Company. 

(i) At the time of incorporation, Viking Corporation 
advanced to the partnership and were advancing;large sums 
of monev. 

(j) The taking over of the shares of stock iby Messrs. 

Tvden and Johnson was not induced bv the desire of mak- 
• % 

ing a profitable investment because it was stipulated that 
the three members comprising the partnership should have 
a. clear majority of the outstanding stock, thfis enabling 
them to designate and elect the three officers of the cor- 

~ # . i 

poration in whom was to be intrusted the entire manage¬ 
ment and control of the corporation; it was likewise pro- 
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vided bv the bv-laws that in addition to the salaries as fixed 
to be paid, that after a six per cent dividend was declared 
from the net profits accruing from the business of the cor¬ 
poration that thirty per cent of the net profits were to go to 
the partners in addition to the salaries authorized to be 
paid and this concession was incorporated in a by-law and 
this bv-law could not be changed without the consent of the 
parties holding the majority of stock and therefore became 
a perpetuity. 

(k) It was also provided by the by-laws, that the stock 
issued by the corporation could not be sold to outsiders 
until after the failure of the stockholders to offer to pur¬ 
chase upon the terms at which such outsider desired to pur¬ 
chase, thus virtually making the stock non-negotiable ex¬ 
cept inter se. 

(l) The stock as issued to Messrs. Tyden and Johnson 
was subsequently transferred to the Viking Corporation, 
thus carrying out the original purpose. 

(m) Investment for profit was evidently not in the minds 
of either of the parties at the time of incorporation. 

(n) The inducing cause prompting the Viking people to 
furnish one hundred thousand ($100,000) dollars was not 
in the hope of getting dividends upon the stock subscrip¬ 
tion, but was rather to maintain and keep in force a con¬ 
tract that was furnishing a handsome profit upon the manu¬ 
facture of articles which the corporation was to purchase 
exclusively from it upon the terms stipulated, and the part¬ 
ners, W. B. Crawford, C. E. Slaten and D. B. Crawford 
did not look to dividends as result of the conversion of 
partnership assets into corporate stock, but evidently 
rested secure in the hope that in the financial control as 
vested in them as individuals that the salaries guaranteed 
to them plus the division of the prospective profit to the 
extent of thirty per cent if made over and above six per 
cent would offset the seeming advantage given to the Viking 
Corporation under the terms of the contract by which it 
became the exclusive furnisher of the specialty absolutely 
required for the corporation to maintain itself. 

(o) Under the very peculiar facts under which this part¬ 
nership was converted into a corporation, the relationship 
of all parties to (the new entity remained practically un¬ 
changed. 
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| 

(р) The relation of fiscal agent and manufacturer as well 
as that of equitable partners existed inter se between 

f> the Viking Corporation and the partnership and was 
not substantially changed in the interchange of their 
respective lidding for the stock as issued. 

Wherefore, the petitioner prays that this Board may 
hear the proceeding and further prays that: 

(a) The Board may find that stock in Crawford and 
Slaten Company received by petitioner in 1927 ijn exchange 
for assets had no market value as of that date imd accord- 
inglv no loss or gain was realized on the transaction. 

(b) That no gain or loss shall be recognized ih the trans¬ 
fer of assets by petitioner to the corporation of Crawford 
and Slaten in exchange for stock in such corporation, as 
immediately after the exchange petitioner retained the 
same interest in the corporation as he did in the partner- 

ship- 

(с) That the Board may give and grant such other and 
further relief as in the premises the Board may deem fit 
and proper: that in case the Board shall find thajt petitioner 
has overpaid his taxes for the calendar year 1^)27, that it 
order and direct that a refund with interest be made to the 
petitioner for such overpayment. 

SIDNEY J. IIAYLES, 
Attorney for Petitioner. 

State of Georgia, 

Comity of Fulton, 

W. B. Crawford, being duly sworn, says that he is the 
petitioner above named; that he has read th<b foregoing 
petition or had the same read to him and is familiar with 
the statements contained therein, and that the facts stated 
are true, except as to those facts stated to be upon infor¬ 
mation and belief and those facts he believes to be true. 

W. B. CRA^VFORD. 


I 

Sworn to and subscribed before me this 25th day of 
November, 1930. | 

[Seal of Wesley Lane, Notary Public, slate of 

Georgia at Large.] 

WESLEY LAXE, 

Notary Public, State at Large, Atlanta, Ga. 
My Commission Expires Jan. 11, 1933. 
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6 Treasury Department, Washington. 

October 2, 1930. 

Mr. W. B. Crawford, 

820 Woodrow Street S. W., 

Atlanta, Georgia. 

Sir: 

You are advised that the determination of your tax liabil¬ 
ity for the year(s) 1927 discloses a deficiency of $1,437.62, 
as shown in the statement attached. 

In accordance with section 274 of the Revenue Act of 
1926, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, you may 
petition the United States Board of Tax Appeals for a re¬ 
determination of vour tax liabilitv. 

• * 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. The sign¬ 
ing of this agreement will expedite the closing of your re¬ 
turn (s) by permitting an early assessment of any defi¬ 
ciency and preventing the accumulation of interest charges, 
since the interest period terminates thirty days after filing 
the enclosed agreement, or on the date assessment is made, 
whichever is earlier; whereas if no agreement is filed, in¬ 
terest will accumulate to the date of assessment of the 

deficiencv. 

% 

Respectfullv, 

DAVID BURNET, 

Commissioner, 

(Signed) By J. C. WILMER, 

Deputy Commissioner. 

Enclosures: Statement, Form 882, Form 870. 
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i 

Statement. 

IT :AR :C-1. LCT-60D. ! 


In re Mr. W. B. Crawford, 820 Woodrow Street S. W., 

Atlanta, Georgia. 

Tax Liability. j 


; 

Corrected tax Tax previously j 

Year. liability. assessed. Deficiency. 

1927 . $2,527.29 $1,089.67 | $1,437.62 

i 

! 

The report of the internal revenue agent j in charge at 
Atlanta, Georgia, has been reviewed and approved. 

Computation of Tax. 


Net income originally reported. 

Add: Increase in partnership income 


$23,057.52 
11,426.38 


Net income adjusted. 

Less: Exemption. 

Amount subject to normal tax 


$34,483.90 

4,300.00 

$30,183.90 


Tax at 1 M>% on $4,000.00.j. . $60.00 

Tax at 3% on $4,000.00.!. . 120.00 

Tax at 5% on $22,183.90. j. . 1,109.19 

Surtax on $34,483.90.|. . 1,263.55 

j 

■ ~ ■■ ■ " 

Total tax.j. . $2,552.74 

Credit for tax on earned income. j . 25.45 

Total tax assessable. [ . $2,527.29 

i 

8 Brought forward . | . $2,527.29 

Tax previously assessed.[ . 1,089.67 


Deficiencv in tax 


$1,437.62 


Explanation of Change. j 

Your share of the income of the partnership |of Crawford 
and Slaten has been increased from $21,080.36,1 as reported, 


i 
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to $32,506.74. Oij August 1, 1927, the assets of that partner¬ 
ship were taken over by the Viking Corporation of Hast¬ 
ings, Michigan, and a new corporation known as the (’raw- 
ford and Slaten Company was organized. In payment for 
the assets released, the members of the partnership re¬ 
ceived stock having a par value of $150,000.00 in the new 
corporation. 

The balance sheet of Crawford and Slaten on July 31, 
1927, prior to adjustment for sale of the assets to the Vik¬ 
ing Corporation contained a reserve for bad debts in the 
amount of $6,057.13 and nothing for good will. The bal¬ 
ance sheet, on the same date after adjustment for sale 
contained an item of $28,221.97 for good will and the re¬ 
serve for bad debts had been charged into the investment 
account. Stock having a par value of $34,279.10 was re¬ 
ceived for these two items, and in view of the fact that the 
good will did not cost anything, and that the bad debt ac- 
count was charged into the investment account, it is held 
that taxable income to the extent of $34,279.10 was re¬ 


ceived bv the partners. Your share of that amount is 
$11,426.36. 

Your protest was carefully considered by the revenue* 
agent and was further considered at a conference in the 
office of the internal revenue agent in charge at Atlanta, 
Georgia. It has been carefullv considered bv this office, 
but the revenue agent is sustained in holding that the 
amount in question was taxable gain to the members of 
the old partnership. The members of the old partnership 
acquired 60% of the stock of the new corporation. Sec¬ 
tion 203 of the Revenue Act of 1926 provides as follows: 


“(a) Upon the sale or exchange of property the entire 
amount of the gain or loss determined under section 202 
shall be recognized except as hereinafter provided in this 
section. ” 


“(b) (4) Xo gain or loss shall be recognized if property 
is transferred to a corporation by one or more persons 
solely in exchange for stock or securities in such corpora¬ 
tion, and immediately after the exchange such person or 
persons are in control of the corporation: but in the case 
of an exchange by two or more persons this paragraph 
shall apply only if the amount of the stock and securities 
received by each is substantially in proportion to his in¬ 
terest in the property prior to the exchange.’ 7 
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i 

9 “ (i) As used in this section control means owner¬ 

ship of at least 80 per centum of the vfoting stock 
and at least 80 per centum of the total number of shares 
of all other classes of stock of the corporation.? 

i 

Reference is also made to General Counsel Memorandum 
2862, Cumulative Bulletin VII-1, page 161, and the decision 
of the United States Board of Tax Appeals ini the case of 
Louis Abrams, 3 B. T. A., page 385. 

The information submitted by your representative at the 
conference in this office on September 9, 1930, has been 
carefully considered. However, the Bureau isj still of the 
opinion that the adjustments in income as set forth in this 
letter are correct. 

In accordance with the authority conferred upon him by 

the power of attorney on file in this office, a qopy of this 

letter has been sent to you- representative, M it. Sidney J. 

Hayles, 905 Norris Building, Atlanta, Georgia, j 

Favment should not be made until a bill is received from 
* 

the collector of internal revenue for your district, and re¬ 
mittance should then be made to him. 


10 [Stamp:] United States Board of Tax Appeals. 

Filed Dec. 31, 1930. 


LTiited States Board of Tax Appeal^. 


Docket No. 51015. 

| 

i 

\V. B. Crawford, Petitioner, 

i 

i 

v. ! 

i 

Commissioner of Internal Revenue, Respondent. 

Answer. 

! 

i 

The Commissioner of Internal Revenue, bv his attornev, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition filed in the abbve-entitled 
appeal, admits and denies as follows: 

1, 2 and 3. Admits the allegations in paragraphs 1, 2 
and 3. 

4. Denies the deficiency letter is based upoa the error 
alleged and set forth in paragraph 4. 
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. 5. Denies the allegations in paragraphs 5(a) to 5(p), 
inclusive. 

Wherefore it is prayed that the taxpayer’s appeal be 
denied. 

(Signed) C. M. CHAREST. 

General Counsel. 
Bureau of Internal Revenue. 

Of Counsel: 

W. FRANK GIBBS, 

Special Atty., 

Bureau of Internal Revenue. 

11 [Stamp:] United States Board of Tax Appeals. 

Lodged Jul. 1, 1931. 

U. S. Board of Tax Appeals. Filed July 6, 1931. 

A mend men t to Petition. 

United States Board of Tax Appeals. 

Docket No. 51015. 

W. B. Crawford, Petitioner, 

vs. 

Commissioner; of Internal Revenue, Respondent. 

The above named petitioner hereby petitions for an 
amendment to paragraph 5 of his original petition in the 
above stated case bv adding the following subdivision: 

(q) As set forth in paragraph 5, subdivision (g) of the 
original petition, an arbitrary capitalization of $250,000.00 
was agreed upon. Stock certificates were then issued as 
follows: 


Certificate Number 

Date. number. To whom issued. shares. 

8-16-27 1 W. B. Crawford. 500 

8-16-27 2 D. B. Crawford. 500 

8-16-27 3 C. E. Slaten. 500 

8-16-27 4 A. E. Johnson. 500 

8-16-27 5 E. Tyden. 500 


The foregoing issue covered the entire authorized capital 
stock of the new corporation. 
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The stockholders then realized that the original inten¬ 
tion of the members of the partnership of Crawford 
and Slaten and the agents of the Viking Corporation 
had not been accomplished, since the intended approximate 
ratios of ownership of 55.55% and 44.45% had been changed 
by the increase in intended capitalization from $225,000.00 
to $250,000.00 and the issuance of the above certificates to 
participations of 60% and 40%, respectively, j 

A verbal agreement was then reached between the stock¬ 
holders that the former members of the partnership should 
transfer 100 shares of their stock to the agents of The 
Viking Corporation to adjust the distribution;to approxi¬ 
mate the intended ratios of ownership. 

A further issue of stock certificates proved erroneous 
and this stock certificate book was abandoned! and a new 
book prepared, from which the following certificates were 
issued : 


12 



Certificate 



Number 

Date. 

number. 

To whom issued. 


shares. 

8-15-27 

1 

W. B. Crawford. 


. . 467 

8-15-27 

o 

W. B. Crawford. 

. . . 

33 

8-15-27 

3 

1). B. Crawford. 

. . . 

.. 467 

8-15-27 

4 

1). B. Crawford. 


33 

8-15-27 

5 

C. E. Slaten. 


. . 467 

8-15-27 

6 

C. E. Slaten. 


33 

8-15-27 

7 

E. Tvden. 

• • • 

. . 500 

8-15-27 

8 

A. E. Johnson. 

• • 

. . 500 

Total . . . 



. . 2.500 


It was the intention of all parties concerned ithat certifi¬ 
cates number 2, 4 and 6 should be transferred ti the agents 
of The Viking Corporation at once. This transfer was not 
recorded upon the records of the corporation until Sep¬ 
tember 5, 1928. 

The above transfer of stock from the former partners 
to The Viking Corporation resulted in the partners hold¬ 
ing 56.04% of the stock and The Viking Corporation hold¬ 
ing 43.96%' of the stock. j 

The petitioner further petitions that paragraph 5, sub¬ 
division (h) of the original petition be amended to read: 

I 

i 

! 

i 

i 

! 

i 

i 

| 

i 

i 
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“The Viking Corporation, at the time, not being author¬ 
ized to hold stock in a foreign corporation, its officers and 
stockholders in the person of Mr. Tvden and Mr. Johnson 
became the holders of one thousand ninety-nine (1,099) 
shares of stock and one thousand four hundred one (1,401) 
shares of stock were issued to the members of the partner¬ 
ship as represented by W. B. Crawford, C. E. Slaten and 
I). B. Crawford upon the transfer of the partnership assets 
to the corporation of Crawford and Slaten Company.” 

The petitioner further petitions that paragraph 5, sub¬ 
division (n) of the original petition be amended to read: 

“The inducing cause prompting the Viking people to 
desire to obtain an interest in the newly formed corporation 
was not in the hope of getting dividends upon the stock 
subscription, but rather to maintain and keep in force a con¬ 
tract that was furnishing a handsome profit upon the manu¬ 
facture of articles which the corporation was to purchase 
exclusively from it upon the terms stipulated, and the 
partners, W. B. Crawford, C. E. Slaten and 1). B. Craw¬ 
ford did not look to dividends as a result of the conversion 
of partnership assets into corporate stock, but evidently 
rested secure in the hope that in the financial control as 
vested in them as individuals that the salaries guaranteed 
to them plus the division of the prospective profit to the 
extent of thirty per cent if made over and above six per 
cent would offset the seeming advantage given to The Vik¬ 
ing Corporation under the terms of the contract by which 
it became the exclusive furnisher of the specialty absolutely 
required for the corporation to maintain itself. 

13 The petitioner further petitions that subdivision 
(a) of the prayer of the petitioner be amended to 

read: 

(a) The Board may find that stock in Crawford and 
Slaten Company received by petitioner in 1927 in exchange 
for assets had no fair market value as of that date and ac¬ 
cordingly no loss or gain was realized on the transaction. 

SIDNEY J. HAYLES, 

Counsel for Petitioner, 

905-6 Norris Building, 

223 Peachtree Street, Atlanta, Ga. 
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State of Georgia, 

County of Fulton , ss: 

W. B. Crawford, being duly sworn, says that he is the 
petitioner above named; that he has read tlhe foregoing 
amendment to petition or had the same read to him and is 
familiar with the statements contained therein, and that 
the facts stated are true, except as to those filets stated to 
be upon information and belief and those factjs he believes 
to be true. 

W. B. CRAWFORD. 

Sworn to and subscribed before me this 18th dav of June, 
1931. 

! 

| Seal of Wesley Lane, Notary Public, State of 

Georgia.] 

WESLEY LANE, 

i 7 

Notary Public. 

Notary Public, State at Large, Atlanta, Ga.j 
My Commission Expires Jan. 11, 1933. 

I 

14 [Stamp:] United States Board of Tax Appeals. 
Filed Jul. 18, 1931. j 

! 

United States Board of Tax Appeals. 

Docket No. 51015. j 

i 

W. B. Crawford, Petitioner, 

v. I 

i 

Commissioner of Internal Revenue, Respondent. 

. j 

Ansiver to Amended Petition . 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the amended petition filed ini the above- 
entitled appeal, admits and denies as follows: j 

5(q), 5(h), 5(n). Denies the allegations in paragraphs 

5(q), 5(h) and 5(n). j 
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Wherefore it is praved that taxpayer’s appeal be denied. 
(Signed) ' C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

W. FRANK GIBBS, 

Special Attorney, 

Bureau of Internal Revenue. 

15 [Stamp:] U. S. Board of Tax Appeals. Filed at 
hearing Nov. 29,1932. Div. 2, Docket 51015. 

Amendment to Petition. 

United States Board of Tax Appeals. 

Docket No. 51015. 

W. B. Crawford, Petitioner, 

vs. 

C ommissioner of Internal Revenue, Respondent. 

The above named petitioner hereby petitions for an 
amendment to the prayers of the original and amended 
petition in the above entitled case, as follows: 

Wherefore the petitioner prays that this Board may 
hear the proceeding and further prays, that: 

(a) The Board may find that the stock in Crawford and 
Slaten Company received by petitioner during the year 
1927 in exchange for certain assets had no fair market value 
as of date of acquisition and accordingly no loss or gain 
was realized from the transaction. 

(b) That the sole consideration received by petitioner in 
exchange for his one-third (%) interest in partnership of 
Crawford and Slaten was the equitable ownership of 467 
shares of stock in Crawford and Slaten Company. 

(c) That no gain or loss shall be recognized in the trans¬ 
fer of petitioner’s one-third (%) interest in partnership 
of Crawford and Slaten to the corporation of Crawford 
and Slaten Company in exchange for stock in Crawford 
and Slaten Company, as immediately after the exchange 
petitioner retained the same interest in the corporation as 
he did in the partnership. 


17 


GUY T. HELVERING, COMMR. OF INT. REVENUE 

j 

(d) That the Board may give and grant sucji other and 
further relief as in the premises the Board m!ay deem fit 
and proper; that in case the Board shall find the petitioner 
has overpaid his taxes for the calendar year 1927, that 
it order and direct that a refund with interest!be made to 
the petitioner for such overpavment. 

SIDNEY J. HAYLES, 

Counsel for Petitioner, 

1201-4 The William-Oliver Building, 

Atlanta j Georgia. 
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United States Board of Tax Appeal^. 

i 

Docket Nos. 51015, 51016, 51017. ! 

7 7 i 

I 

W. B. Crawford, Petitioner, 


v. 


Commissioner of Internal Revenue, Respondent. 

C. E. Slaten, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

I). B. Crawford, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Sidney J . Hayles, Esq., for the petitioner. 

Owen W. Swecker, Esq., for the respondent.; 


Memorandum Opinion. 


Trammell: These are consolidated proceedings for the 
redetermination of deficiencies in income tax, each for the 


year 1927, as follows: 

i 

i 

Docket No. Petitioner. j Deficiency. 

51015 W. B. Crawford.j.. $1,437.62 

51016 O. E. Slaten. j... 1,429.13 

51017 D. B. Crawford. j... 1,460.57 


2—6101a 
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The sole issue is what amount of the taxable profit, if 
any, was realized by the partnership of Crawford & Slaten 
from the exchange in 1927 of its assets for stock of the 
Crawford & Slatjen Co., having a par value of $150,000. 
The following facts were stipulated by the parties: 


17 The petitioners, W. B. Crawford, C. E. Slaten and 
D. B. Crawford, were members of a partnership 
known as Crawford and Slaten prior to August 1, 1927. 
The partnership was organized on September 1, 1923, by 
the three above-named individuals who each owned a one- 
third interest in said partnership, this ownership being 
maintained by the partners in such proportions until about 
August 1, 1927. 

The partnership of Crawford and Slaten was engaged 
in carrving on and maintaining an engineering and con- 
trading business relating to the making of heating, engine 
and boiler connections and the sale and installation of auto¬ 


matic sprinklers. 

During the existence of the partnership it became asso¬ 
ciated with the Viking Corporation, Hastings, Michigan. 
This corporation is engaged in the manufacture of special¬ 
ties necessary to the installation of automatic sprinklers, 
particularly the specialties or devices known as sprinkler 
heads. The devices manufactured by The Viking Corpora¬ 
tion were being sold to the partnership of Crawford and 
Slaten during the period January 1 to July 31, 1927, under 
a contract which obligated Crawford and Slaten to buv ex- 
clusively from the Viking Corporation. The contract cov¬ 
ered a period of five vears, such period terminating in the 
fall of 1929. 


It has been the practice of The Viking Corporation to 
finance Crawford and Slaten in the conduct of the partner¬ 
ship business to the extent of taking over contracts as 
made by Crawford and Slaten and furnishing the partner¬ 
ship with cash, thus enabling it to do a volume of business 
which it could not have done otherwise through a lack of 
working capital. 

During the year 1927 The Viking Corporation, through 
two of its officers and agents, E. Tyden and A. E. Johnson, 
began negotiations with the partnership looking to the per¬ 
petuation of the relationship then existing between the cor¬ 
poration and the partnership and suggested to the part¬ 
ners that a corporation be formed for this purpose. After 
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numerous meetings between the parties of interest a cor¬ 
poration was formed under the name of Crawford and 
Slaten Company in accordance with a chaijter granted 
August 13, 1927 under the laws of the State; of Georgia. 
The petition for the incorporation of the Crawford and 
Slaten Company was filed by the three members of the part¬ 
nership, namely, W. B. Crawford, C. E. Slateh and D. B. 
Crawford. The corporation was organized for! the purpose 
of carrying on and maintaining a supply, engineering and 
contracting business in so far as it relates to making heat¬ 
ing, engine and boiler connections, fire protection installa¬ 
tions, sales and other purposes, and for general repair 
work and for manufacturing and offering for sale and con¬ 
tracting for the installation of automatic sprinklers. 

18 In accordance with the petition for the incorporation 
of Crawford and Slaten Company, the Capital stock 
of the said corporation was fixed at $250,000.00,;divided into 
shares of the par value of $100.00 each. It was provided 
that said capital stock be subscribed for before the com¬ 
mencement of business, the same to be paid fpr in money 
or physical or personal property taken at a fbir and rea¬ 
sonable valuation and suitable for the corporate purpose. 

The provisions of Article 1, Section 3 of the by-laws of 
Crawford and Slaten Company in respect of sajles or trans¬ 
fers of stock certificates are as follows: 

“No Certificates of Stock shall be sold or transferred by 
any holder thereof to any person other than a stockholder, 
until such holder will have offered his Certificate to stock¬ 
holders of said Corporation by furnishing the Secretary 
written notice of his desire to sell said stock accompanied 
with the price, which said notice shall remain on file in the 
office of said Corporation for thirty days, and jin the event 
no stockholder desires to purchase the said stock by the 
expiration of said thirty days, then said holder can sell said 
stock to the public.” 

! 

When the stock subscription books of Crawford and 
Slaten Company were opened the authorized capital stock 
of $250,000.00, which had been decided upon by the parties 
interested in the formation of the corporation, was sub¬ 
scribed by the following individuals in the amounts set 
forth: 


i 
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W. B. Crawford.$50,000.00 

C. E. Slaten. . . .. 50,000.00 

I). B. Crawford . 50,000.00 

E. Tyden. 50,000.00 

A. E. Johnson. 50,000.00 


At the time the Crawford and Slaten Company was in¬ 
corporated it appears that The Viking Corporation was not 
authorized under the laws of the State of Michigan to 
hold stock in a foreign corporation, which accounts for the 
issuance of 500 shares of stock to each of the individuals 
representing that corporation, namely, E. Tyden and A. E. 
Johnson, who later endorsed the stock over to the corpora¬ 
tion. 

The Viking Corporation paid for the 1,000 shares of stock 
issued to the above-named individuals with a note of 
$51,800.80 and a charge to the account of that corporation 
on the books of The Crawford and Slaten Company in the 
amount of $48,199.20. 

The petitioners, who were the members of the partner¬ 
ship of Crawford and Slaten, paid for their stock by turn¬ 
ing over to the newly formed corporation all of the assets 
of the partnership and receiving in exchange 1,500 shares 
of the stock of the Crawford and Slaten Company having a 
par value of $150,000.00. 

19 The books of the Crawford and Slaten Company 
were opened as of August 1, 1927, and the balance 
sheet of the company reflected capital stock outstanding of a 
par value of $250,0*00.00, also the amount of $51,800.80 as 
notes receivable representing the notes of The Viking Cor¬ 
poration received by the Crawford and Slaten Company in 
connection with the subscription of said The Viking Cor¬ 
poration for capital stock of a par value of $100,000.00. .The 
balance of this subscription amounting to $48,199.20 is also 

reflected in the balance sheet bv a reduction of this amount 

• 

in the accounts payable to The Viking Corporation as stated 
in the final balance sheet of the partnership. 

The closing balance sheets of the partnership of Craw¬ 
ford and Slaten as of July 31,1927, before and after the ad¬ 
justments made in anticipation of the sale, and the opening 
balance sheet of Crawford and Slaten Company, as of Au- 
gus 1, 1927, are shown below: 
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Crawford and Slaten (Partnership). 

i 

Balance Sheet at July 31. 1927. 


Before Adjustment for Sale. 


Assets. 


(’ash . $6,095.35 

Accounts Receivable.... 19S.057.43 

Contracts Accounts Re¬ 
ceivable . 89.650.00 

Notes Receiv- 
able Inven¬ 
tory ( e s t i- 

mated) . 14,900.75 64.909.31 

A c counts Receivable 

Employees . 1,458.62 

Deposit . 15.00 

Unexpired Insurance... 290.10 

Inventory Small Tools.. 600.00 

Automobiles . 8.085.50 

Shop Equipment. 13,174.12 

Tools. Shop and Road.. 8.102.54 

Furniture . 6.210.65 

Improvements . 1,164.21 

Heat and Sprinkler.... 2,834.00 

Land . 12.250.00 

New Building. 3,686.14 


$432,083.72 


Liabilities. 

Reserve for uncompleted 
contracts . i -$108,354.68 

•9 m . *• • 


Job cost finance ! dis¬ 
count .]- 34,245.71 

Reserve for bad debts.. 6,057.13 

Notes Receivable ! Dis¬ 
counted .J_ 14,769.79 

Notes Payable.j_ 14,021.47 

Accrued Pay Roll. !_ 2.(504.15 

Accounts Payable..I_ 108.200.S7 

Key Account.J_ 32.00 

Reserve for Deprecia¬ 
tion Automobilesj_ 2,139.30 

Reserve for Deprecia¬ 
tion Shop Equipment. 3,133.79 

Reserve for Deprecia¬ 
tion Tools.1_ 3,176.11 

Reserve for Deprecia¬ 
tion Furniture.. \ _ 1,251.36 

Reserve for Amortiza¬ 
tion . i _ 701.56 

Investment . j _ 133,395.80 


$432,083.72 


20 After Adjustment for Sale. 


i 


Assets. 


Liabilities . 


Cash. 

$6,695.35 

Reserve for Ujn- 


Accounts Receiv- 


completed Cdn- 


able. 

198,057.43 

tracts . 1. .$108,354.68 

Contracts . 

89,650.00 

Job Cost Finance 


Notes Receivable 

14,900.75 

Discount . . i. . 

34,245.71 

I n vent or v . 

64,909.31 

Reserve for I)e- 


Deposit . 

15.00 

preciation, Au- 


Unexpired Insur- 


tomobiles . . !. . 

1,230.70 

ance . 

290.10 

Reserve for Am6r- 


Inventory Small 

tization.4 

701.56 

Tools . 

600.00 

Reserve for Tie- 


Emplovees . 

1,458.62 

p r e c i a t i o jn, 


Automobiles 

2,702.02 

Furniture . . j. . 

1,251.36 

Building Im- 


Reserve for De- 


provements . . 

1,164.21 

preciation, Ma¬ 
chinery . . 4 . 

3,133.79 


i 

i 


i 

i 
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Assets. 
Heating and 


Sprinkler . . 2,834.00 

Furniture . 6,210.65 

Shop Equipment 13,174.12 

Tools, Shop and 

Road . 8,102.54 

Building—new 1,004.43 

Good Will. 28,221.97 

Land . 12,250.00 


Liabilities. 

Reserve for De- 
p r e c i a t i o n, 

Tools. 3,176.11 

Accounts Payable 108,200.87 
Notes Payable 14,021.49 
Notes Receivable 
Discounted . .. 14,769.79 

Kev Account .. 32.00 

Accrued Pay Roll 2,604.15 
Accounts P a y - 
able, Partners 10,518.29 
Investment . 150,000.00 


$452,240.50 


$452,240.50 
Crawford and Slaten Company. 


Balance Sheet at August 1, 1927. 


Assets. 


Cash. \ $6,695.35 

Accounts Receivr 


able . 

198,057.43 

Contracts. 

89,650.00 

Notes Receivable 

14,900.75 

Inventory . 

64,909.31 

Notes Receivable 


Stock Subscrip- 


tion. 

51,800.80 

Deposit . 

15.00 

Unexpired Insur- 


ance . 

290.10 


i 


Liabilities. 

Reserve for Un¬ 
completed Con¬ 
tracts .$108,354.68 

Job Cost Finance 
Discount . . . . 34,245.71 

Reserve for De¬ 
preciation, Au¬ 
tomobiles .... 1,230.70 

Reserve for Amor¬ 
tization . 701.56 

Reserve for De- 
preciation, 

Furniture 1,251.36 

Reserve for De¬ 
preciation, Ma- 
chinerv . . 3,133.79 


$426,318.74 


$148,917.80 


21 Brought For¬ 
ward. . . $426,318.74 
Inventory Small 

Tools.! 600.00 


Brought For¬ 
ward .$148,917.80 

Reserve for De- 
p reciation, 

Tools . 3,176.11 
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Assets. 
Employees A c - 
eounts Receiv- 


Liabilities . 

Accounts Payable 60,001.67 


able. 1,1-58.62 Notes Payable. j. 14,021.47 

Automobiles . . 2,702.00 Notes Receivable 


Building 

Im- 


provments 


1,164.21 

Heating 

a n d 


Sprinkler 

.... 

2,834.00 

Furniture . . 

• • • • 

6,210.65 

Shop Equipment 

18,174.12 

Tools, Shop 

and 


Road . . . 


8,102.54 

Building 

i n 


Process . . 

.... 

1,004.43 

Good Will . . 


28,221.97 

Land 

.... 

12,250.00 


$504,041.28 


Discounted 


14,769.79 

32.00 


Accounts Payable 
Partners . . j. 10,518.29 
Accrued Pay Roll 2,604.15 
Capital Stock . j. 250,000.00 


$504,041.28 


The members of the partnership, who are |the present 
petitioners, exchanged for their stock in the Crawford and 
Slaten Company the assets of the partnership. In addi¬ 
tion to the assets which were shown on the hooks of the 
partnership prior to the incorporation of Crjawford and 
Slaten Company, an item of good will was set up amounting 
to $28,221.97. This item of good will appears for the first 
time on the partnership balance sheet as of July 31, 1927, 
after adjustments were made for the sale. Inj addition to 
the good will adjustment described above, the liabilities of 
the partnership were reduced by an adjustment which 
eliminated the reserve for bad debts in the amount of $6,- 
057.13, therebv increasing the investment account of the 
partners in a like amount. 

I 

The petitioners reported on their respective j returns for 
the calendar year 1927 the following amount i as income 
received from the partnership of Crawford and Slaten: 

W. B. Crawford. $21,080.36 

C. E. Slaten. 21,080.37 

D. B. Crawford. 21,080.37 


$63,241.10 


Total 
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The income of the above-named petitioners shown in their 
income tax returns as being derived from the partnership 
in 1927 was increased bv the Income Tax Unit in the fol- 
lowing amounts, as set forth in the deficiency letters: 

C? 7 %/ 


22 W. B. Crawford 
C. E. Slaten.... 
D. B. Crawford. 


$11,426.38 

11,426.36 

11,426.36 


Total 


$34,279.10 


The minutes covering the meetings of stockholders and 
directors of thy Crawford and Slaten Company held on 
August 15, 1927 and February 15, 1928, also the copy of 
the by-laws of the corporation, indicate that each of the 
petitioners originally subscribed for 500 shares of the stock 
of the said Crawford and Slaten Company having a par 
value of $100.00 per share. 

The following are true excerpts from the minutes of 
meetings of the Board of Directors of the said Crawford 
and Slaten Company: 

“The following Proposition was submitted to the Board 
of Directors: 


“Atlanta, Georgia, August 15, 1927. 

To Crawford and Slaten Company: 

“We, W. B. Crawford, D. B. Crawford and C. E. Slaten, 
a partnership doing business under the firm name of Craw¬ 
ford and Slaten, do hereby offer to transfer to Crawford 
and Slaten Company, a Corporation, all our right, title and 
interest in and to all of the assets of every kind now held 
by us under the firm name of Crawford and Slaten, includ¬ 
ing GoodAVill, Books of Account, Choses in Action, and all 
other and singular tiling or things pertaining to the Assets 
of the said co-partnership, together with all machinery and 
equipment of every kind connected with the business owned 
and carried on by said firm, subject to all outstanding 
liabilities outstanding against said partnership as the same 
appears from the Book Account, and the said Corporation 
of Crawford and Slaten Company, is to assume and com¬ 
plete all contracts now in the course of construction which 
the said Corporation is to complete as per the terms of said 
outstanding contracts, as will more fully appear from the 
following statement of the Assets and Liabilities of said 
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partnership, doing business under the firm name of Craw¬ 
ford and Slaten.’’ 

The minutes covering the meeting of the board of direc¬ 
tors held on August 15, 1927, also contain the!following: 

v ' 

“For and in consideration of Crawford andjSlaton Com¬ 
pany issuing or caused to be issued to us l,q()() shares of 
Crawford and Slaten Company fully paid up of the par 
value of $100.00 per share, which said stock is! to be issued 
as follows: 

500 shares to W. B. Crawford. ' 

500 shares to D. B. Crawford. 

500 shares to C. E. Slaten. j 

23 we, the undersigned, being Partners in said firm in 
the ratio above stated, and herebv agree as such 

V Ip 

partners to transfer to Crawford and Slaten Company, all 
assets as set forth in said statement, the Corporation of 
Crawford and Slaten Company, agreeing to ^ssume all of 
the outstanding liabilities against said partnership, and 
complete all outstanding contracts upon the acceptance of 
the proposition as made. 

Very respectfullv, 

(Signed) ‘ W. B. CRAWFORD. - 

D. B. CRAWFORD. 

C. E. SLATEW 

“After discussion, and it appearing that the Assets of 
the partnership doing business under the namejof Crawford 
and Slaten, as set forth in the foregoing proposition were 
reasonably worth One Hundred Fifty-Thousand Dollars 
($150,000.00) over and above their liabilities, the following 
Resolution was unanimously adopted: * * I* 

“It appearing that A. E. Johnson and E. jTyden were 
original subscribers to 500 shares each of the Capital Stock 
of Crawford and Slaten Company, on motion it;was ordered 
that stock be issued to them upon such terms gs the Presi¬ 
dent should direct in the amount subscribed by them, taking- 
cash in such amounts as approved by the President, and 
such note or notes for such deferred payment, representing 
the purchase price of such stock as subscribed for by them, 
as should be approved by the President: 500 dhares of the 
par value of One Hundred Dollars ($100.00) per share to 
A. E. Johnson, and 500 shares of the par value of One 
Hundred Dollars ($100.00) per share to E. T\1den.” 
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The following excerpts are quoted from copies of min¬ 
utes submitted by petitioners covering a special meeting 
of stockholders of Crawford and Slaten Companv held on 
February 15, 1028: 

“Special Meeting of the Stockholders of Crawford and 
Slaten Company, Held at the Office of the Company at 
3 o’clock P. M. on Feb. 15, 1928. 


UT1 


The Stockholders of Crawford and Slaten Company 
assembled pursuant to call, and notice duly received by all 
stockholders at the office of the company, Atlanta, (la., on 
February 15, 1928, at 3 o’clock P. M. with \V. B. Crawford 
as President in the chair. 

24 “The Secretarv was authorized to call the roll and 

•r 

the stockholders as present in person and by proxy, 
responded as follows: 


\V. B. Crawford .500 

C. E. Slaten .500 

D. B. Crawford .500 

Aben E. Johnson .500 

Emil Tyden by his proxy Aben Johnson 500 


shares 

shares 

shares 

shares 

shares 


“It appearing that all the outstanding shares of stock as 
held by the stockholders of said Corporation was present, 
the meeting was declared open and ready to transact such 
business as might legallv come before it.” 


The copies of minutes covering a stockholders’ meeting 
held on Februarv 15, 1929, indicate that at this meeting 
the total outstanding stock of the Crawford and Slaten 
Company was represented by the following stockholders 


in person or by proxy: 

W. B. Crawford 467 shares 

D. B. Crawford 467 shares 

C. E. Slaten. 467 shares 

E. E. Ellis. 1 share 

A. E. Johnson . 1 share 

The Viking Corporation by proxy A. E. 

Johnson . 1,095 shares 

E. Tyden . 1 share 

J. W. Radford . 1 share 


Total .2,500 shares 
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At this meeting of the stockholders of Cijawford and 
Slaten Company changes in the ownership of the stock 
of said company are indicated for the first time since the 
formation of the Company on the minute book of the cor¬ 
poration. 

The provisions of Article 3, Section 1, of tljie By-Laws, 
are as follows: 

i 

“Sec. 1. The business and property of the Company 
shall be managed by a Board of Five Directors, who shall 
be stockholders, and who shall be elected annually bv bal- 
lot of the stockholders, for the term of one year, and shall 
serve until the election and acceptance of their duly quali¬ 
fied successors. Anv vacancies mav be filled bv the Board 
for the unexpired term.” 

and of Article 3, Section 6, are as follows: 

“Sec. 6. Officers of the Company shall be clejcted by bal¬ 
lot by the Board of Directors, at their first meeting after 
the election of Directors each year. If any office becomes 
vacant during the year, the Board of Directors shall fill 
the same for the unexpired term. The Board of Directors 
shall fix the compensation of the Officers of the 
25 Company, and in fixing said salaries, the Board of 
Directors shall be controlled by the directions given 
at such stockholders’ meeting.” 

and of Article 5, Section 1, are as follows: 

“Sec. 1. In addition to the salaries as mav be fixed for 
the office of President, Vice-President and Superintendent 
bv the Board of Directors under the direction <j>f the stock- 
holders, the persons holding the respective offices of Presi¬ 
dent, Vice-President and Superintendent shall, after a divi¬ 
dend of 6% has been declared upon the total jssue of the 
capital stock to-wit: Two Hundred Fifty Thousand Dol¬ 
lars ($250,000.00), receive for their yearly services, thirty 
per cent of the net profit as shown by the booksj of the Cor¬ 
poration at the end of each fiscal year, in the ratio in 
which their respective salaries as fixed by the Board of 

Directors appear to said thirty per cent.” 

• J 

The respondent determined that the partnership of 
Crawford & Slaten derived a taxable gain in jthe amount 
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of $34,279.10 upon the exchange in 1927 of the partnership 
assets for stock of the Crawford & Slaten Co. The amount 
of the alleged gain was computed by the respondent as 
follows: 

In addition to the assets which were shown on the books 
of the partnership prior to incorporation an item of good 
will was set up in the amount of $28,221.97. The effect of 
the respondent’s determination is that this good will cost 
the partnership iiiothing, and hence the full amount of the 
par value of stock received therefor represents gain. 

In addition to the good will adjustment, the liabilities 
of the partnership were reduced by an adjustment which 
eliminated a reserve for bad debts in the amount of $6,- 
057.13, thereby increasing the investment or capital ac¬ 
count of the’petitioncrs in a like amount. In other words, 
in respect of the last item mentioned, the partners received 
stock at par value in excess of tin* book value of the 
26 assets to the extent of $6,057.13, which amount, 
therefore, respondent has determined, represents 
profit realized by the petitioners. Further, of course, re¬ 
spondent's determination in respect of both items, that 
is to say, his determination as a whole, rests upon the cor¬ 
rectness of his holding that the stock of the Crawford 
Slaten Company at the time of the exchange, had a fair 
market value equal to par. 

We are unable to determine from the record before us 
whether the respondent’s action in respect of the two items 
above mentioned is or is not correct. A brief reference to 
a single point will illustrate. We do not know what the 
good will set up on the books cost the partnership, if any¬ 
thing, or if it had a cost, what the amount thereof was. 
If we knew the total cost of the assets to the partnership 
or other basis of the assets in its hands, the realized gain 

or loss would be measured bv the difference between such 

• 

cost or other basis and the fair market value of the stock 
received in exchange. But no proof was offered in respect 
of the cost or other basis of the assets, and we are left to 
consider the effect of the prima facie presumption that the 
respondent's determination is correct. 

The burden is upon the petitioners to prove all facts 
necessary to show that the respondent’s determination is 
incorrect, if they are to prevail. This petitioners have not 
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attempted to do, except by way of an effort to jshow that 
the stock of the corporation had no fair markdt value at 
the time of the exchange, and hence thatjihe trans- 

27 action did not give rise to recognizable gain or 
loss. In this situation, the issue resolves!itself into 

the single question whether it is reasonably established by 
the record that said stock did not have a fair market value 
equal to par. 

The corporation whose stock is here in controversy was 
closely held. It had an authorized capital of $250,0*00 di¬ 
vided into shares of the par value of $100 each. Upon 
organization, 1,500 shares having a total par value of $150,- 
000 were issued in equal amounts to each of the tShree mem¬ 
bers of the partnership for the partnership assets, and 1,000 
shares having a par value of $100,000 were sold for cash 
or its equivalent to nominees of The Viking Corporation. 
Subsequently there were minor transfers of stock among 
the stockholders to adjust their holdings in accordance 
with a prior agreement, but those transactions we think 
have no material bearing on the question before us. 

The balance sheets of the partnership at July 31, 1927, 
both before and after “adjustment for sale,” and the bal¬ 
ance sheet of the new corporation at August lj 1927, are 
set forth in the stipulated facts above. The^e balance 
sheets disclose that the stock in controversy undoubtedly 
had a very material intrinsic or book value, equ|al at least 
to the par value of the authorized capital stock.! 

It is further shown by the minutes of the meeting of the 
board of directors of the new corporation on ^.ugust 15, 
1.927, that these petitioners as such directors formally de¬ 
clared that the assets of the partnership, which were ex¬ 
changed for stock of the par value of $150,000 ‘I*were rea¬ 
sonably worth One Hundred Fifty-Thousapd Dollars 

28 ($150,000.00) over and above their liabilities.” 

The undisputed fact is also affirmatively estab¬ 
lished that The Viking Corporation purchased for cash 
$100,000 of said stock at par. Petitioners argue that Tho 
Viking Corporation was moved to purchase said stock for 
reasons other than investment value, or principally in order 
to sell its products to the new corporation at prices in ex¬ 
cess of the prevailing market, but we are not impressed by 
this argument. While it may be true that for the reason 


i 

i 
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stated Tlie Viking Corporation purchased the stock and 
that it might not otherwise have done so, no facts are dis¬ 
closed which would indicate that the said corporation did 
not consider the stock as having a fair market value equal 
to the price paid therefor. 

In the light of the foregoing facts, it is our opinion that 
the petitioners have failed to show that the respondent’s 
determination is so erroneous as to require its reversal. 

As before stated, the stock of the Crawford & Slaten Co. 
was closely held by a small group of stockholders; its sale 
was restricted bv agreement so that none could be sold 
until it was first offered to the other stockholders at the 
price for which it could be sold to outsiders; and that there 
were no transfers or sales except among the original 
stockholders. These circumstances, however, do not pre¬ 
clude the finding that the stock had a fair market value 
equal to par. 

In O'Meara v. Commissioner (C. C. A. 10) 34 Fed. 
20 (2d) 390, 395 the court said: 

X<> doubt cases mav arise where intrinsic value mav 
be resorted to, for the purpose of establishing market 
value. For example, where stock is closely held, and there 
are no sales thereof on the open market, but where, from 
proven facts and circumstances, there could be no doubt 
of the existence of a market for the stock at a fair price, if 
the same were offered for sale. 


Again, in the recent decision of Benedict Crowell v. Com¬ 
missioner, (C. C. A. 6) 62 Fed. (2d) 51, affirming 21 B. T. A. 
S49, the court adopted the same view in the case of a closely 
held corporation, saying: 

We do not understand that market value is to be deter¬ 
mined only by proof of actual sales. It may exist inde¬ 
pendent of such sales, and is measured by what one under 
no compulsion to sell is willing to take, and an other not 
under compulsion to buy but desirous of buying is willing 
to pay. * * * Substantial intrinsic value was here con¬ 
ceded, or at least not denied, and such intrinsic value mav 
be resorted to for the purpose of establishing market value 
where from proven facts and circumstances there could 
be no doubt of the existence of a market if the same were 
offered for sale. (Citing the O'Meara case, supra.) 
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For lack of evidence to show error, respondent’s deter¬ 
minations in the instant proceedings are approved. 
Judgments ivill be entered for the respondent. 

Enter. 

30 United States Board of Tax Appeals, Washington. 

Docket No. 51015. 

W. B. Crawford, Petitioner, 

V. S 

Commissioner of Internal Revenue, Respondent. 

j 

Decision. i 

i 

i 

Pursuant to the determination of the Board, as set forth 
in its report promulgated memorandum opinion entered 
April 29, 1933, it is I 

Ordered and decided: that there is a deficiency of $1,- 
437.62 for the vear 1927. 

Enter. 

[Seal U. S. Board of Tax Appeals.] 1 

(Signed) CHARLES M. TRUMMEjLL, 

i Member. 

Entered Mav 6, 1933. i 

* 7 

i 

i 

31 United States Board of Tax Appeals.! 

! 

I 

Docket No. 51015. 

I 

W. B. Crawford, Petitioner and Appellant, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent and Appellee. 

| 

Stipulation. 

Counsel for the above-named Petitioner and Respondent 
on this 17th day of July, 1933, hereby stipulate land agree 
that the Decision and Final Order of Redetermjination of 
the United States Board of Tax Appeals be considered on 


i 
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Petition for Review in the Court of Appeals of the District 
of Columbia and said counsel herebv designate the said 
Court of Appeals of the District of Columbia as the Court 
having jurisdiction to Review said cause. 

SIDNEY J. HAYLES, 

Attorney for Petitioner, 

1201-2-3-4 The William-Oliver Bldg., 

Atlanta, Georgia. 

E. BARRETT PRETTYMAN, 

General Counsel, Bureau of Internal Revenue, 

Washington, D. C. 

32 [Stamp:] United States Board of Tax Appeals. 
Filed Jul. 31, 1933. 

[Stamp:] Received U. S. Board of Tax Appeals. Aug. 
21, 1933. 

In the Court of Appeals of the District of Columbia. 

No. 51015. 

\Y. B. Crawford, Petitioner and Appellant, 

vs. 

Guy T. Hf.lvf.ring, Commissioner of Internal Revenue, Re¬ 
spondent and Appellee. 

Petition for Review of Decision of the United States Board 

of Tax Appeals. 

W. B. Crawford, a resident of Atlanta, Georgia, Appel¬ 
lant, in support'of his petition submitted under the provi¬ 
sions of the 1926 and 192S Acts and Section 1101 of the 
1932 Revenue Act, for review of decision of the United 
States Board of Tax Appeals rendered May 6th, 1933, ap¬ 
proving a deficiency of income taxes of Appellant for the 
calendar year 1927. in the amount of $1,437.62, respectfully 
represents to this Honorable Court as follows: 

I. The nature of the controversy is as follows: 

1. On November 28, 1930, your Appellant filed with the 
United States Board of Tax Appeals, under the provisions 
of the Revenue Act of 1926 and 1928, his petition for Hear¬ 
ing and Redetermination of a deficiencv in Income Tax for 
the calendar year 1927, amounting to $1,437.62, as shown 
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by the 60-day letter containing final notice of deficiency 
mailed by the Appellee under date of October 2nd, 1930. 
Your Appellant, amended his Petition under jiate of July 
6 , 1931 and further amended this Petition oil November 
29, 1932. | 

The controversy involved in this particular case is 
brought about by the action of Appellee in increasing the 
income of the partnership of Crawford and Slaten for the 
year 1927 by $34,279.10 thereby increasing j Appellant’s 
share of the income of the partnership of Cjrawford and 
Slaten for the year 1927 in the amount of $11,426.38, which 
increase is explained by Appellee as being j Appellant’s 
share of an alleged profit made by turning ovpr the assets 
of the partnership during the year 1927 to a liew corpora¬ 
tion organized and known as Crawford and Slaten Com¬ 
pany. In exchange for the assets and real estiite, Appellee 
alleged that each of the members of the partnership re¬ 
ceived 500 shares of stock, having a value df $50,000.00 
($150,000.00 in all), which value was $34,279.10j in excess of 
the cost to the partners of the assets relinquished, or $11,- 
426.38 in excess of cost to each partner. 

Appellant denied: 

(1) . That he received 500 shares of stock \n Crawford 
and Slaten Company. 

(2) . That any profits accrued to the partners or himself 
as a result of the exchange of assets for stock in the new 
corporation of Crawford and Slaten Company. 

(3) . That the stock in Crawford and Slaten Company 
received in exchange for his share of the partnership of 
Crawford and Slaten had any fair market value as at the 
date of acquisition. 

On the grounds: 

(1). That he received only 467 shares of stock in Craw¬ 
ford and Slaten Company in exchange for his pne-third in¬ 
terest in the partnership of Crawford ahd Slaten. 

33 (2). That no gain or loss is recognisable in the 

transfer of Appellant’s one-third interest in the part¬ 
nership of Crawford and Slaten to the corporation of 
Crawford and Slaten Company as immediately after the 
exchange Appellant retained the same interest in the cor¬ 
poration as he did theretofore in the partnership. 

(3). That the stock of Crawford and Slaten Company re¬ 
ceived in the exchange could not be sold at any price on the 

3—6101a 
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market, as its sale was restricted under the terms of its 
issue in certain particulars. 

Petition and Amendments to Petition alleged: 

That Appellant is a citizen of the State of Georgia with 
principal office for the transaction of business located at 
820 Woodrow Street, S. W., Atlanta, Georgia, and that he 
was for a number of years prior to August 1927 a partner 
in the firm of Crawford and Slaten, which firm was engaged 
in carrying on and maintaining an engineering and con- 
tracting business relating to making heating, engine and 
boiler connections and offering for sale and contracting for 
installation of automatic sprinklers, and had been engaged 
in such business for a number of years prior to August 1927. 
The partnership was composed of three persons, to-wit: 
I). B. Crawford, l 1 . E. Slaten and Appellant, W. B. Craw¬ 
ford. 

During the existence of the partnership, it became as¬ 
sociated with the Viking Corporation, Hastings, Michigan, 
which last named corporation was engaged in the manu¬ 
facture of specialties necessary to the installation of auto¬ 
matic sprinklers, to-wit: the specialty or device known as 
Sprinkler Heads,, which the Viking Corporation was selling 
to Crawford and Slaten under a contract which obligated 
Crawford and Slaten to buv exclusively from the Viking 
Corporation. 

The contract was in force between the Viking Corpora¬ 
tion and the partnership of Crawford and Slaten in 1927, 
and was a five year contract terminating in the fall of 1929. 

The Viking Corporation was also financing Crawford and 
Slaten in the conduct of its business and under agreement 
would take over contracts as made by Crawford and Slaten 
when to be on time extensions and furnish Crawford and 
Slaten the cash, thus enabling Crawford and Slaten to have 
a quicker and greater working capital and permit it to do a 
volume of business it could not otherwise contemplate. 

In the summer of 1927, the Viking Corporation through 
its proper officers and agents, Mr. Tyden and Mr. Johnson, 
with the view of more directly preserving the contractual 
relationship existing between Viking Corporation as manu¬ 
facturers and fiscal agents and Crawford and Slaten, the 
partnership, began negotiations looking to the perpetua¬ 
tion of the relationship and suggested to the partners that 
corporation be formed for this purpose. 

An arbitrary capitalization was finally agreed upon, by¬ 
laws were likewise agreed upon, fixing the salaries of the 
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partners comprising the partnership at approximately the 
same as they were enjoying when dividing the Iprofits inter 
se, and in consummating the deal as between themselves the 
capitalization of the incorporation was fixed at Two Hun¬ 
dred and Fifty Throusand Dollars ($250,000.00j). 

Stock Certificates were then issued as follows!: 


i 

Certificate Number 

Date. number. To whom issued. j shares. 

8-16-27 1 W. B. Crawford. j . 500 

8-16-27 2 D. B. Crawford.1. 500 

8-16-27 3 C. E. Slaton.1. 500 

8-16-27 4 A. E. Johnson. j . 500 

8-16-27 5 E. Tvden.!. 500 

* I 


The foregoing issue covered the entire authorized capital 
stock of the Corporation. 

34 The stockholders then realized that the original in- 
tention of the members of the partnership of Craw¬ 
ford and Slaten and the agents of the Viking Corporation 
had not been accomplished, since the intended approximate 
ratios of ownership of 55.55% and 44.45% had been changed 
by the increase in intended capitalization front $225,000.00 
to $250,000.00 and the issuance of the above certificates to 
participations of 60% and 40%, respectively, j 
A verbal agreement was then reached between the stock¬ 
holders that the former members of the partnership should 
transfer 100 shares of their stock to the agents of the Viking 
Corporation to adjust the distribution to approximate the 
intended ratios of ownership. 

A further issue of stock certificates proved eilroneous and 
this stock certificate book was abandoned andja new book 
prepared, from which the following certificates were issued: 


Date. 

Certificate 

number. 

To whom issued. 

Number 

shares. 

8-15-27 

1 

W. B. Crawford. 

. 467 

8-15-27 

2 

W. B. Crawford. 

. 33 

8-15-27 

3 

D. B. Crawford. 

. 467 

8-15-27 

4 

1). B. Crawford. 

33 

8-15-27 

5 

C. E. Slaten. 1 

. 467 

8-15-27 

6 

C. E. Slaten. 

33 

8-15-27 

7 

E. Tvden. 

. 500 

8-15-27 

8 

A. E. Johnson. 

. 500 

Total ...... 


j... 2,500 
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It was the intention of all parties concerned that cer¬ 
tificates number 2, 4 and 6 should be transferred to the 
agents of the Viking Corporation at once. This transfer 
was not recorded upon the records of the corporation until 
September 5, 1928. 

The above transfer of stock from the former partners to 
the Viking Corporation resulted in the partners holding 
56.04% of the stock and the Viking Corporation holding 
43.96% of the stock. 

The Viking Corporation, at the time, not being authorized 
to hold stock in a foreign corporation, its officers and stock¬ 
holders in the person of Mr. Tyden and Mr. Johnson be¬ 
came the holders of one thousand ninety-nine (1,099) shares 
of stock and one thousand four hundred one (1,401) shares 
of stock were issued to the members of the partnership as 
represented by W. B. Crawford, C. K. Slaton and 1). B. 
Crawford upon the transfer of the partnership assets to 
the corporation of Crawford and Slaton Company. 

At the time of incorporation, Viking Corporation ad¬ 
vanced to the partnership, and were advancing, large sums 
of money. 

The taking over of the shares of stock bv Messrs. Tvden 
and Johnson was not induced bv the desire of making a 
profitable investment because it was stipulated that the 
three members comprising the partnership should have a 
clear majority of the outstanding stock, thus enabling them 
to designate and elect the three officers of the corporation, 
in whom was to be intrusted the entire management and 
control of the corporation; it was likewise provided by the 
by-laws that in addition to the salaries as fixed to be paid, 
that after a six per cent dividend was declared from the 
net profits accruing from tlie business of the corporation, 
thirty per cent of the net profits were to go to the partners 
in addition to the salaries authorized to be paid and this 
concession was incorporated in a by-law and this by-law 
could not be changed without the consent of the parties 
holding the majority of stock and therefore became a per¬ 
petuity. 

It was also provided by the by-laws, that the stock issued 
by the corporation could not be sold to outsiders until after 
the failure of the stockholders to offer to purchase upon 
the terms at which such outsider desired to purchase, thus 
making the stock non-negotiable except inter se. 
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35 The stock as issued to Messrs. Tvden bnd Johnson 

* 

was subsequently transferred to the Viking Corpora¬ 
tion, thus carrying out the original purpose. 

Investment for profit was evidently not in the minds of 
either of the parties at the time of incorporation} 

The inducing cause prompting the Viking people to desire 
to obtain an interest in the newly formed corporation was 
not in the hope of getting dividends upon th|e stock sub¬ 
scription, but rather to maintain and keep in force a con¬ 
tract that was furnishing a handsome profit upon the manu¬ 
facture of articles which the corporation was to purchase 
exclusively from it upon the terms stipulated, and the part¬ 
ners, \V. B. Crawford, C. E. Slaten and D. B. (jrawford did 
not look to dividends as a result of the conversion of partner¬ 
ship assets into corporate stock, but evidently Rested secure 
in the hope that in the financial control as vested in them 
as individuals that the salaries guaranteed to them, plus 
the division of the prospective profit to the extent of thirty 
per cent if made over and above six per cent, would offset 
the seeming advantage given to the Viking Corporation 
under the terms of the contract bv which it became the ex- 
elusive furnisher of the specialty absolutely required for 
the corporation to maintain itself. 

Under the very peculiar facts under which this partner¬ 
ship was converted into a corporation, the relationship of 
all parties to the new entity remained practically unchanged. 

The relation of fiscal agent and manufacturer as well 
as that of equitable partners existed inter se between the 
Viking Corporation and the partnership and iyas not sub¬ 
stantially changed in the interchange of their respective 
holding for the stock as issued. 

2. Subsequently on December 31,1930, Appellee filed with 
the United States Board of Tax Appeals, an Answer to said 
Petition and on July 18, 1931 Appellee filed witji the United 
States Board of Tax Appeals, Answers to Amendments to 
Petition, which Answers admitted that your Appellant was 
a citizen of the State of Georgia, with principal office for 
the transaction of business located at 820 Woodrow Street, 
S. W., Atlanta, Georgia; and admitted that Appellee had 
mailed a 60-dav letter containing notice of deftyienev show- 
ing a deficiency of $1,437.62 for the calendar year 1927, and 
that the notice of deficiency w~as mailed October 2nd, 1930, 
but denied every other fact alleged in the petitiob. 




38 


W. B. CRAWFORD VS. 


3. This cause, under the rules of practice of the Board 
of Tax Appeals was at issue upon the filing of said Answers 
to the Petition and Amendment to Petition, and was called 
for hearing November 29, 1932, at which time Appellant 
submitted competent oral testimony of witnesses and also 
record evidence in support of all of the allegations of the 
petitioner. 


II. Designation of Court of review: 

Appellant, being aggrieved by the Findings of Fact, 
Opinion, Decision, and Order of the United States Board 
of Tax Appeals desires a Review thereof under the pro¬ 
visions of the 1928 Revenue Act in the Court of Appeals of 
the District of Columbia, in accordance with the Stipulation 
of Counsel for both parties, which Stipulation is annexed to 
this Petition for Review. 


III. Assignment of errors: 

Appellant's Assignment of Errors are as follows: 

1 . The holding, that the partnership of Crawford and 
Slaten exchanged its assets during the vear 1927 for stock 
of the Crawford and Slaten Company having a par value of 
$150,000.00, is not supported by the evidence. 

2 . The holding, that it is not known what the good will 
set up on the books cost the partnership of Crawford and 
Slaten, if anything, or, if it had a cost, what the amount 

thereof was, is not supported by the evidence. 

36 3. The holding that transfers of stock among the 

stockholders to adjust their holdings in accordance 
with a prior agreement had no material bearing on the ques¬ 
tion of the amount of gain derived, if any, from the ex¬ 
change of Appellant's one-third interest in the partnership 
of Crawford and Slaten for certain shares of stock in the 
newly formed corporation of Crawford and Slaten Com¬ 
pany. 

4. The holding, that “The undisputed fact is also affirma¬ 
tively established that the Viking Corporation purchased 
for cash $100,000 of said stock at par”, is not supported by 
the evidence. 

5. The holding, that “No facts are disclosed which would 
indicate that the said corporation did not consider the stock 
as having a fair market value equal to the price paid there¬ 
for”, is not supported by the evidence. 
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6 . The holding, that the stock of Crawford! and Slaten 
("oinpany at the time of its acquisition by Appellant in ex¬ 
change for his interest in the partnership of Crawford and 
Slaten had a fair market value equal to par,! is not sup¬ 
ported by the evidence. 

7. The finding of a deficiencv for the vear 1927 of 
$1,437.(>2 in lieu of a determination that there is no income 
tax due from Appellant for the calendar year 1927. 

Wherefore, the premises considered, Appellant prays: 

(1) . That this Honorable Court review said Findings, 
Opinion, Decision, and Order and reverse arid set aside 
same, and that the Clerk of the United States Board of 
Tax Appeals be directed to deliver to the Clerk of said 
Court certified copy of all of the documents necessary and 
material to the consideration of said Petition fpr review as 

i 

required by the Statutes and Rules of Court. 

(2) . And for such other and further relief in the premises 
generally as the nature of the case mav admit and to this 
Honorable Court may seem meet and proper. I 

SIDNEY J. HAYLES, | 

Counsel for Petitioner and Appellant, 

1201-2-3-4 The WUliam-Oliver Bldg., 

Atlantdy Georgia. 

State of Georgia, 

County of Fulton , ss: 

Sidnev J. Havles, being first dulv sworn, savs that he is 
counsel of record in the above-named cause; that as such 
counsel he is authorized to verify the foregoing petition for 
review; that he has read the said petition and is familiar 
with the statements contained therein; and tligt the state¬ 
ments made are true to the best of his knowledge, informa¬ 
tion and belief. 

SIDNEY J. flAYLES. 

| 

Subscribed and sworn to before me this 29thidav of Julv, 
1933. ! 

ROTHA DOU0LAS, 

Not dry Public. 


[Seal of Rotha Douglas, Notary Public, Georgia, State 

at Large, Atlanta Ga.] 

Notary Public, State at Large, Atlanta, Ga. j 
My commission expires July 9, 1934. 
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37 [Stamp:] United States Board of Tax Appeals. 
Lodged Sep. 23, 1933. 

[Stamp:] United States Board of Tax Appeals. Filed 
Sep. 25, 1933. 


Statement of Evidence. 

United States Board of Tax Appeals. 

Docket No. 51015. 

W. B. Crawford, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Statement of Evidence. 

The above-entitled cause came on for hearing before the 
Honorable (diaries M. Trammel, Member of the United 
States Bortfd of Tax Appeals on November 29, 1932, there 
being present the petitioner by his counsel, Sidney J. 
Hayles, and the respondent by his counsel, Owen W. 
Swecker. 

To maintain the issues on its part joined, petitioner 
offered in evidence the following “Stipulations of Facts”: 

1 . 

The petitioners, W. B. Crawford, C. E. Slaten and D. B. 
Crawford, were members of a partnership known as Craw¬ 
ford and Slaten prior to August 1, 1927. The partnership 
was organized on September 1, 1923, by the three above- 
named individuals who each owned a one-third interest in 
said partnership, this ownership being maintained by the 
partners in such proportions until about August 1, 1927. 


o 


The partnership of Crawford and Slaten was engaged in 
carrying on and maintaining an engineering and contract¬ 
ing business relating to the making of heating, engine and 
boiler connections and the sale and installation of auto¬ 
matic sprinklers. 
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During the existence of the partnership it became asso¬ 
ciated with The Viking Corporation, Hastings,! Michigan. 
This corporation is engaged in the manufacture:of special¬ 
ties necessary to the installation of automatic jsprinklers, 
particularly the specialties or devices known as sprinkler 
heads. The devices manufactured by The Viking Corpo¬ 
ration were being sold to the partnership of Crawford and 
Slaten during the period January 1, to July 31, 1927, under 
a contract which obligated Crawford and Slatenjto buy ex¬ 
clusively from The Viking Corporation. The contract cov¬ 
ered a period of five vears, such period terminating in the 
fall of 1929. * ! 


It has been the practice of The Viking Corporation to 
finance Crawford and Slaten in the conduct of the partner¬ 
ship business to the extent of taking over contracts 
38 as made by Crawford and Slaten and furbishing the 
partnership with cash, thus enabling it tp do a vol¬ 
ume of business which it could not have donej otherwise 
through a lack of working capital. 


During the year 1927 The Viking Corporation, through 
two of its officers and agents, E. Tvden and A. ft. Johnson, 
began negotiations with the partnership lookingjto the per¬ 
petuation of the relationship then existing between the cor¬ 
poration and the partnership and suggested to tile partners 
that a corporation be formed for this purpose. After 
numerous meetings between the parties of interest a corpo¬ 
ration was formed under the name of Crawford land Slaten 
Company in accordance with a charter granted August 13, 
1927 under the laws of the State of Georgia. The petition 
for the incorporation of the Crawford and Slateiji Company 
was filed by the three members of the partnership, namely, 
W. B. Crawford, C. E. Slaten and D. B. Crawford. The 
corporation was organized for the purpose of carrying on 
and maintaining a supply, engineering and contracting 
business in so far as it relates to making heating, engine 
and boiler connections, fire protection, installations, sales 
and other purposes, and for general repair work and for 
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manufacturing and offering for sale and contracting for 
the installation of automatic sprinklers. 

6 . 

In accordance with the petition for the incorporation of 
Crawford and Slaton Company, the capital stock of the 
said corporation was fixed at $250,000.00, divided into 
shares of the par value of $100.00 each. It was provided 
that said capital stock he subscribed for before the com¬ 
mencement of business, the same to be paid for in money 
or physical or personal property taken at a fair and reason¬ 
able valuation and suitable for the corporate purpose. 

7. 

The provisions of Article 1, Section .‘1 of the by-laws of 
Crawford and Slaton Company in respect of sales or trans¬ 
fers of stock certificates are as follows: 

“Xo Certificates; of Stock shall be sold or transferred by 
any holder thereof to any person other than a stockholder, 
until such holder will have offered his Certificate to stock¬ 
holders of said Corporation by furnishing the Secretary 
written notice of his desire to sell said stock accompanied 
with the price, which said notice shall remain on file in the 
office of said Corporation for thirty days, and in the event 
no stockholder desires to purchase the said stock by the ex¬ 
piration of said thirty days, then said holder can sell said 
stock to the public.’' 

8 . 

When the stock subscription books of Crawford and Xla- 
ten Company were opened the authorized capital stock of 
$250,000.00, which has been decided upon by the parties in¬ 
terested in the formation of the corporation, was sub¬ 
scribed by the following individuals in the amounts sot 
forth: 

W. B. Crawford . $50,000.00 

C. E. Slaten . 50,000.00 

D. B. Crawford. 50,000.00 

E. Tvden . 50,000.00 

A. E. Johnson . 50,000.00 
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At the time the Crawford and Slaten Company was in¬ 
corporated it appears that The Viking Corporation was 
not authorized under the laws of the State of Ajlichigan to 
hold stock in a foreign corporation, which accounts for 
the issuance of 500 shares of stock to each ojf the indi¬ 
viduals representing that corporation, namely,; E. Tyden 
and A. E. Johnson, who later endorsed the stock over to 
the corporation. 

10 . 

The Viking Corporation paid for the 1,000! shares of 
stock issued to the above-named individuals with a note of 
$51,800.80 and a charge to the account of that Corporation 
on the books of the Crawford and Slaten Company in the 
amount of $48,199.20. 

i 

11 . 

i 

The petitioners, who were the members of tljie partner¬ 
ship of Crawford and Slaten, paid for their sto(*k by turn¬ 
ing over to the newly formed corporation all of the assets 
of the partnership and receiving in exchange 11,500 shares 
of the stock of the Crawford and Slaten Company having a 
par value of $150,000.00. j 

12 . | 

The books of the Crawford and Slaten Conlpany were 
opened as of August 1, 1927, and the balance sheet of the 
company reflected capital stock outstanding of h par value 
of $250,000.00, also the amount of $51,800.80 as notes re¬ 
ceivable representing the notes of The Viking Corpora¬ 
tion received by the Crawford and Slaten Cjompanv in 
connection with the subscription of said The Viking Cor¬ 
poration for capital stock of a par value of $100,000.00. 
The balance of this subscription amounting to! $48,199.20 
is also reflected in the balance sheet by a reduction of this 
amount in the accounts payable to The Viking Corporation 
as stated in the final balance sheet of the partnership. 


The closing balance sheets of the partnership of Craw¬ 
ford and Slaten as of July 31, 1927, before an J after the 
adjustments made in anticipation of the sale, aigl the open¬ 
ing balance sheet of Crawford and Slaten Company as of 
August 1, 1927, are shown below: 
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Crawford and Slaten (Partnership). 
Balance Sheet at July SI. 1927. 
Before Adjustment for Sale. 


Assets. 

('ash . $6,095.35 

Accounts Receivable.... 19S.057.4S 

Contracts Accounts Re¬ 
ceivable . S9.H50.0O 

Notes Receivable ... t ... 14.900.75 
Inventory (estimated) . 04.909.31 
A c c o u n t s Receivable 

Employees . 1.458.02 

I)eposit . 15.00 

Unexpired Insurance... 290.10 

Inventory Small Tools.. 000.00 

Automobiles . 8.0S5.5O 

Shop Equipment. 13.174.12 

Tools. Shop and Road.. S. 102.54 

Furniture . 0.210.05 

Improvements . 1.104.21 

Heat and Sprinkler.... 2.834.00 

Land . 12.250.00 

New Building. 2.680.14 


$432,083.72 


Liabilities. 

Reserve for uncompleted 

contracts . $108,354.08 


Job cost finance dis¬ 
count . 34.245.71 

Reserve for bad debts.. 0.057.13 

Notes Receivable Dis¬ 
counted . 14.709.79 

Notes Payable. 14.021.47 

Accrued Pay Roll. 2.004.15 

Accounts Payable. 108.200.87 

Key Account. 22.05 

Reserve for Deprecia¬ 
tion Automobiles. 2.139.30 

Reserve for Deprecia¬ 
tion Shop Equipment. 2.133.79 

Reserve for Deprecia¬ 
tion Tools. 3,176.11 

Reserve for Deprecia¬ 
tion Furniture. 1.251.30 

Reserve for Amortiza¬ 
tion . 701.50 

Investment . 133.395.80 


$432,083.72 


40 Crawford and Slaten (Partnership). 

Balance Sheet at July 31. 1927. 
After Adjustment for Sale. 


Assets.; 

Cash . $0,095.35 

Accounts Receivable.... 19S.057.43 

Contracts . 89.tl50.00 

Notes Receivable. 14.900.75 

Inventory . 04.909.31 

Dei>osit . 15.oo 

Unexpired Insurance... 290.10 

Inventory Small Tools.. 000.00 

Employees . 1.458.02 

Automobiles . 2.702.02 

Building Improvements. 1.104.21 

Heating and Sprinkler. 2,834.00 

Furniture . 0.210.05 

Shop Equipment. 13.174.12 

Tools. Shop and Road... 8.102.54 

Building, new. 1,004.42 

Good Will. 28.221.97 

Land . 12.250.00 


Liabilities. 

Reserve for U n c o m- 

plefed Contracts. $108,354.08 

Job Cost Finance Dis¬ 


count . 34.245.71 

Reserve for Deprecia¬ 
tion Automobiles. 1.230.70 

Reserve for Amortiza¬ 
tion . 701.50 

Reserve for Deprecia¬ 
tion. Furniture....... 1.251.30 

Reserve for Deprecia¬ 
tion Machinery. 3.133.79 

Reserve for Deprecia¬ 
tion Tools. 3.170.11 

Accounts Payable. 108.2'0.87 

Notes Payable. 14,021.49 

Notes Receivable Dis¬ 
counted . 14.709.79 

Key Account. 32.00 

Accrued Pay Roll. 2.004.15 

Accounts Payable Part¬ 
ners . 10.518.29 

Investment . 150.000.00 


$452,240.50 


$452,240.50 
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i 

i 

Crawford and Slaten Company. 

j 

Balance Sheet at August 1, 1927. 

i 

Assets. Liabilities. 


Cash . $6,695.35 

Accounts Receivable_ 198,057.43 

Contracts . S9.050.00 

Notes Receivable. 14,900.75 

Inventory . 64,909.31 

Notes Receivable Stock 

Subscription . 51.S00.80 

Deposit . 15.09 

Unexpired Insurance... 290.10 

Inventory Small Tools.. (500.00 

Employees Accounts Re¬ 
ceivable . 1.458.62 

Automobiles . 2.702.00 

Building Improvements.. 1.104.21 

Heating and Sprinkler. 2.834.00 

Furniture . 0.210.65 

Sho]> Equipment. 13.174.12 

Tools. Shop and Road.. 8,102.54 

Building in Process.... 1.004.43 

Good Will. 28.221.97 

Land . 12.250.00 


$504,041.28 


Reserve for U n c o m 
pleted Contracts.. ..L 
Job Cost Finance Dis 

count .i 

Reserve for Deprecija 
tion Automobiles... i. 
Reserve for Amortizja 

tion . j. 

Reserve for Depreeia 

tion. Furniture.|. 

Reserve for Depreeia 

tion Machinery.. 

Reserve for Deprecija 

tion Tools.j. 

Accounts Payable.... L 

Notes Payable.L 

Notes Receivable D^s 

counted .j 

Key Account.j 

Accounts Payable Paid 

ners .j. 

Accrued Pay Roll.. 4 
Capital Stock.L 


$1 OS,354.68 
34,245.71 
1,230.70 
701.56 


1,251.36 


3,133.79 

3,176.11 

00,001.67 

14,021.47 

14,769.79 

32.00 


10,518.29 

2,604.15 

250.000.00 


$504,041.28 


41 14. 

I 

I 

The members of the partnership, who are t}ie present, 
petitioners, exchanged for their stock in the Crawford and 
Slaten Company the assets of the partnership. In addition 
to the assets which were shown on the books of the partner¬ 
ship prior to the incorporation of Crawford hnd Slaten 
Company, an item of good will was set up amounting to 
$28,221.97. This item of good will appears for the first 
time on the partnership balance sheet as of July 31, 1927, 
after adjustments were made for the sale. In addition to 
the good will adjustment described above, the liabilities of 
the partnership were reduced by an adjustment which, 
eliminated the reserve for bad debts in the amount of 
$6,057.13, thereby increasing the investment account of the 
partners in a like amount. 

i 

i 

0 . 

I 

The petitioners reported on their respective returns for 
the calender year 1927 the following amounts as income re¬ 
ceived from the partnership of Crawford and Slaten: 
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W. B. Crawford . $21,080.36 

C. E. Slaten. 21,080.37 

1). B. Crawford. 21,080.37 

Total . $63,241.10 


16. 


The income of the above-named petitioners shown in 
their income ta r \ returns as being derived from the part¬ 
nership in 1927 was increased by the Income Tax Unit in 
the following amounts, as set forth in the deficiency letters: 


W. B. Crawford 

C. E. Slaten 

D. B. Crawford 

Total . . . 


$11,426.38 

11,426.36 

11,426.36 


$34,279.10 


17. 

The minutes covering the meetings of stockholders and 
directors of the Crawford and Slaten Company held on 
August 15, 1927 and February 15, 1928, also the copy of the 
by-laws of the corporation, indicate that each of the peti¬ 
tioners originally subscribed for 500 shares of the stock of 
the said Crawford and Slaten Company having a par value 
of $100.00 per share. 

18. 


The following are true excerpts from the minutes of meet¬ 
ings of the board of directors of the said Crawford and 
Slaten Company: 

“The following Proposition was submitted to the Board 
of Directors: 


“Atlanta, Georgia, August 15, 1927. 
To Crawford and Slaten Company: 


“We, W. B. Crawford, D. B. Crawford and C. E. Slaten, 
a partnership doing business under the firm name of Craw¬ 
ford and Slaten, do hereby offer to transfer to Crawford 
and Slaten Company, a Corporation, all our right, title and 

interest in and to all of the assets of everv kind now held bv 

• » 

us under the firnt name of Crawford and Slaten, including 
the Good Will, Books of Account, Choses in Action, and all 
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other and singular thing or things pertaining td the Assets 
of the said co-partnership, together with all machinery and 
equipment of every kind connected with the business owned 
and carried on by said firm, subject to all outstanding lia¬ 
bilities outstanding against said partnership ^s the same 
appears from the Book Account, and the said Corporation 
of Crawford and Slaten Company, is to assume and com¬ 
plete all contracts now in the course of construction which 
the said Corporation is to complete as peir the terms 
42 of said outstanding contracts, as will mote fully ap¬ 
pear from the following statement of the!Assets and 
Liabilities of said partnership, doing business under the 
firm name of Crawford and Slaten.” 


The minutes covering the meeting of the bpard of di¬ 
rectors held on August 15, 1927, also contain the following: 

j 

“For and in consideration of Crawford and platen Com¬ 
pany issuing or caused to be issued to us 1,500 shares of 
Crawford and Slaten Company fully paid up of the par 
value of $100.00 per share, which said stock is to be issued 
as follows: i 

500 shares to W. B. Crawford; I 

500 shares to 1). B. Crawford; j 

500 shares to C. E. Slaten; 


we, the undersigned, being Partners in said firm in the 
ratio above stated, and hereby agree as such partners to 
transfer to Crawford and Slaten Company, all assets as set 
forth in said statement, the Corporation of Crgwford and 
Slaten Company, agreeing to assume all of the Outstanding 
liabilities against said partnership, and complete all out¬ 
standing contracts upon the acceptance of the proposition 
as made. 


Very respectfully, 

(Signed) W. B. CRAWFORD. 

D. B. CRA'VVFORD. 

C. E. SLATEN. 

“After discussion, and it appearing that the! Assets of 
the partnership doing business under the name of Craw¬ 
ford and Slaten, as set forth in the foregoing proposition 
were reasonablv worth One Hundred Fiftv-Thousand Dol- 

i 





48 


W. B. CRAWFORD VS. 


lars ($150,000.00) over and above their liabilities, the fol¬ 
lowing Resolution was unanimously adopted: * * * 

“It appearing that A. E. Johnson and E. Tyden were 
original subscribers to 500 shares each of the Capital Stock 
of Crawford and Slaten Company, on motion it was ordered 
that stock be issued to them upon such terms as the Presi¬ 
dent should direct in the amount subscribed by them, tak¬ 
ing cash in such amounts as approved by the President, and 
such note or notes for such deferred payment, representing 
the purchase price of such stock as subscribed for by them, 
as should be approved by the President: 500 shares of the 
par value of One Hundred Dollars ($100.00) par share to 
A. E. Johnson, and 500 shares of the par value of One Hun¬ 
dred Dollars ($100.00) per share to E. Tyden.” 


19. 


The following excerpts are quoted from copies of minutes 
covering a special meeting of stockholders of Crawford and 
Slaten Company held on February 15, 1928: 


45 “Special Meeting of the Stockholders of Crawford 
and Slaten Company, held at the office of the Com¬ 
pany at 5 o'clock P. M. on Feb. 15, 1928. 


“The Stockholders of Crawford and Slaten Company 
assembled pursuant to call, and notice duly received by all 
stockholders at the office of the company Atlanta, Ga., on 
February 15, 1928, at 3 o'clock P. M. with W. B. Crawford 
as President in the chair. 


“The Secretarv was authorized to call the roll and the 
stockholders as present in person and by proxy, responded 
as follows: 


W. B. Crawford.500 shares 

C. E. Slaten .500 shares 

D. B. Crawford.500 shares 

Aben E. Johnson .500 shares 

Emil Tyden by his proxy Aben Johnson.500 shares 


“It appearing that all the outstanding shares of stock as 
held by the stockholders of said Corporation was present, 
the meeting was declared open and ready to transact such 
business as might legallv come before it.” 
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The copies of minutes covering a stockholders’ meeting 
held on February 15, 1929, indicate that at tliisj meeting the 
total outstanding stock of the Crawford and jSlaten Com¬ 
pany was represented by the following stockholders in per¬ 
son or by proxy: 


W. B. Crawford. 

D. B. Crawford. 

C. E. Slaten . 

E. E. Ellis . 

A. E. Johnson .. 

The Viking Corporation by proxy 

Johnson.. 

E. Tvden . 

J. W.' Radford .. 

Total . 


467 shares 
467 shares 
467 shares 
1 share 
1 share 
I 

11,09b shares 
1 share 
1 share 


2,500 shares 


At this meeting of the stockholders of Crawford and 
Slaten Company changes in the ownership of j the stock of 
said company are indicated for the first time since the for¬ 
mation of the company on the minute book of jthe corpora¬ 
tion. 

• i 

20. I 

I 

i 

The provisions of Article 3, Section 1, of the By-Laws are 
as follows: 

• 

“Sec. 1. The business and property of the Company shall 
be managed by a Board of Five Directors, who shall be 
stockholders, and who shall be elected annually bv ballot of 
the stockholders, for the term of one year, and shall serve 
until the election and acceptance of their duly qualified suc¬ 
cessors. Anv vacancies mav be filled by the Board for the 
•> •> * 

unexpired term.” 

i 

I 

and of Article 3, Section 6, are as follows: 


“Sec. 6. Officers of the Company shall be elected by bal¬ 
lot by the Board of Directors, at their first meeting after 
the election of directors each year. If any office becomes 
vacant during the year, the Board of Directors! shall fill the 
same for the unexpired term. The Board of Directors shall 

4—6101a 


i 

i 

i 
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fix the compensation of the Officers of the Company, and in 
fixing said salaries, the Board of Directors shall be con¬ 
trolled bv the directions given at such stockholders’ meet¬ 


ing. 


* ? 


44 and of Article 5, Section 1, are as follows: 

“Sec. 1. In addition to the salaries as inav be fixed for 
the office of President, Vice-President and Superintendent 
by the Board of Directors under the direction of the stock¬ 
holders, the persons holding the respective offices of Presi¬ 
dent, Vice-President and Superintendent shall, after a divi¬ 
dend of 6% lias been declared upon the total issue of the 
capital stock to-wit: Two Hundred Fifty Thousand Dol¬ 
lars ($250,000.00), receive for their yearly services, thirty 
per cent of the net profit as shown by the books of the Cor- 
poration at the end of each fiscal year, in the ratio in which 
their respective salaries as fixed by the Board of Directors 
appear to said thirty per cent. 

21 . 

The stock certificates book of the corporation of Craw¬ 
ford and Slaten Company reflects the original issue of 
Capital Stock to subscribers under date of August 15, 1D27, 
together with the transfer of certain stock between that 
date and Sept ember 26, 1928, the details of which are as 
follows: 

(a) Cert float e =1 for 467 shares was issued to W. B. 
Crawford, under date of August 15th, 1927 and was out¬ 
standing at September 26, 1928. 

(b) Certificate =2 for 33 shares was issued to \V. B. 
Crawford, under date of August 15, 1927. The assignment 
form on the reverse side of this certificate shows that under 
date of September 12, 1927, \V. B. Crawford transferred his 
interest in this stock to A. E. Johnson and E. Tyden. Mr. 
Crawford’s signature on the endorsement is witnessed bv 
E. E. Ellis. 

Certificates =3 was cancelled and marked “Void” on its 
face under date of September 25, 1928 and this stock re¬ 
issued in certificates #9, #10, #11, #12 and #13. 

(c) Certificate #3 for 467 shares was issued to I). B. 
Crawford, under date of August 15, 1927 and was outstand¬ 
ing at September 26, 1928. 
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(d) Certificate #4 for 33 shares was issued to D. B. 
Crawford, under date of August 15, 1927. The assignment 
form on the reverse side of this certificate shows that under 
date of September 9, 1927, D. B. Crawford transferred his 
interest in this stock to A. E. Johnson and E.j Tyden. 

Certificate #4 was cancelled and marked “Void” on its 
face under date of September 25, 1928 and this stock re¬ 
issued in certificate #9. 

(e) Certificate #5 for 467 shares was issjied to C. E. 
Slaten, under date of August 15, 1927, and was outstanding 
at September 26, 1928. 

(f) Certificate #6 for 33 shares was issued to C. E. 

Slaten, under date of August 15, 1927. The assignment 
form on the reverse side of this certificate shoe’s that under 
date of September 12, 1927, C. E. Slaten transferred his in¬ 
terest in this stock to A. E. Johnson and E. iTvden. Mr. 
Slaten's signature on the endorsement is Witnessed by 
E. E. Ellis. | 

Certificate #6 was cancelled and marked “Void” on its 
face under date of September 25, 1928, and this stock re¬ 
issued in certificate #9. 

(g) Certificate ^r7 for 500 shares was issued!to hi. Tyden, 
under date of August 15, 1927. The assignment form on 
the reverse side of this certificate shows that, finder date of 
September 14, 1927, E. Tyden transferred liils interest in 
this stock to The Viking Corp. Mr. TydeiCs 'signature on 

the endorsement is witnessed by Jas. TV Radford. 

45 Certificate #7 was cancelled and marked “Void” 
on its face under date of September 25, 1928, and 
this stock re-issued in certificate ir9. 

(h) Certificate d±8 for 500 shares was issuejl to Aben E. 

Johnson, under date of August 15, 1927. The assignment 
form on the reverse side of this certificate shows that under 
date of September 14, 1927, Aben E. Johnson! transferred 
his interest in this stock to The Viking Corporation. Mr. 
Johnson’s signature on the endorsement is witnessed by 
Jas. TV. Radford. ! 

Certificate irS was cancelled and marked “Void” on its 

' * I 

face under date of September 25, 1928, and this stock re¬ 
issued in certificate #9. 

(i) Certificate zt9 for 1,095 shares was issued under 
date of September 25, 1928 to Viking Corporation, and was 
outstanding as of September 26, 1928. This certificate was 
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issued from the cancellation of certificates #2, #4, #6, 
i£7 and ir8. 

(j) Certificate irlO for 1 share was issued under date of 
September 25, 1928 to A. E. Johnson and was outstanding 
at September 26, 1928. This certificate was issued from 
the cancellation of certificate #2. 

(k) Certificate irll for 1 share was issued under date 
of September 25, 1928 to E. Tyden and was outstanding at 
September 26, 192S. This certificate was issued from the 
cancellation of certificate ir2. 

(l) Certificate #12 for 1 share was issued under date of 
September 25, 1928 to J. \V. Radford and was outstanding 
at September 26, 1928. This Certificate was issued from 
the cancellation of certificate ir2. 

(m) Certificate rrl3 for 1 share was issued under date 
of September 25, 1928 to E. E. Ellis and was outstanding 
at September 26, 1928. This certificate was issued from 
the cancellation of Certificate ir2. 

In addition to the stipulated facts, the following testi¬ 
mony was introduced: 


W. B. Crawford, being duly sworn testified that during 
the year 1927 he had a one-third interest in a partnership 
known as Crawford and Slaten, a firm which was engaged 
in carrying on and maintaining an engineering, contracting 
and supply business relating to the making of heating, 
engine and boiler connections, and the selling and installa¬ 
tion of automatic sprinklers; that on or before August 1, 
1927, the petitioner, together with his two partners agreed 
to join with the Viking Corporation of Hastings, Michigan, 
in forming a corporation to be known as Crawford & Slaten 
Company for the purpose of taking over the partnership 
business and adding thereto the financial backing of the 
Viking Corporation as well as assuming a certain purchas¬ 
ing contract covering supplies which were being pur¬ 
chased by the partnership of Crawford & Slaten from the 
Viking Corporation. 

On cross-examination, Mr. Crawford testified that the 
partnership of Crawford & Slaten had been successful from 
1920 to 1927 and that it had good profits during each of 
the years mentioned; that at the time the assets of the 
partnership were taken over by the corporation he received 
two certificates of stock, one for 467 shares and one for 33 
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i 

shares; that each certificate was made out in his name; 
that just prior to the time the partnership assets were 
transferred to the corporation, an item of good will in the 
amount of $28,221.97 was set up on the partnership books; 
that this item of good will was transferred to the corpora¬ 
tion as one of the partnership assets. 

Aben E. Johnson, being duly sworn testified ithat he has 
been manager of the Viking Corporation fronji 1922; that 
from 1924 to 1927, the Viking Corporation hajd an agree¬ 
ment with the partnership, Crawford & Slaton jwhich speci¬ 
fied that the partnership was to purchase all! special fire 
protective devices from the Viking Corporation; that after 
the organization of the Crawford & Slaton Company the 
said contract was assumed by that Corporation; that the 
Viking Corporation purchased 1,099 shares of stock in the 
Crawford & Slaten Company for $100,000.00, and that this 
investment was made in order to secure an outlet for its 
manufactured products and that the Viking Corporation 
would not have made the investment had it not lj>een for this 
contract. 

46 In connection with the number of shades of stock 
actually issued to the Viking Corporation, Mr. John¬ 
son testified as follows: 

“Q. I am asking you to explain the discrepancy in your 
statement that the Viking Corporation received one thou¬ 
sand and ninetv-nine shares of stock of Crawford Slaten 

* 

and Company in exchange for $100,000, when jthe original 
minute book of the corporation at its organization meeting 
shows that apparently they received one thousand shares. 
How did they acquire or why did they acquire the addi¬ 
tional ninety-nine shares? A. The stock was subscribed 
five hundred shares by each one of the five Individuals. 
The assets of Crawford and Slaten as a partnership was 
turned in at one hundred and twenty-five thousand. And, 
inasmuch as they desired to incorporate for $250,000, we 
would not pay $100,000 for the one thousand j shares, but 
felt that it was right that we should receive!the ninety- 
nine shares which would be our proportion of tl|ie good will 
that was put in without any value back of it.” 

j 

Mr. Johnson further testified that the stock of the Craw¬ 
ford & Slaten Company was never offered or |sold on the 



54 


W. B. CRAWFORD VS. 


market and that at the present time the Viking Corporation 
owns 1,099 shares of the said stock. 

On cross-examination Mr. Johnson testified that he had 
no knowledge of the partnership earnings during tlie years 
1920 to 1927, inclusive. 

In connection with the issuance of 500 shares of stock to 
each of the partners, Mr. Johnson testified as follows: 


“Q. Why were there five hundred shares of stock issued 
to each of the partners, if the assets of the partnership 
were not valued at a hundred and fifty thousand dollars? 
A. I don’t think it should ever have been issued to them, 
if it had been properly handled, perhaps; but I think the 
reason it was handled that wav was because each of the 
five subscribed for five hundred shares, and the parties 
issuing the stock evidentlv thought the stock certificates 
had to be issued according to the wav the stock was sul>- 
scribed for, that is the only reason I know of its being 
handled that wav, because we had a preliminary agree¬ 
ment, before we agreed to organize, that we were to receive 
if they organized, there was a question at one time whether 
to organize for $225,000 or $250,000, if they organized for 
$225,000 we would pay them a hundred thousand dollars 
for the thousand shares, if they organized for the $250,000, 
we would pay them a hundred thousand dollars for one 
thousand and ninetv-nine shares. 


“Q. Well, now, why didn’t you at that time see that the 
Viking Corporation was issued one thousand ninety-nine 
shares, instead of being issued on- thousand shares? A. 
They did provide for giving us those thirty-three shares, 
each of the three individuals. 


“Q. Who provided that? A. Well, in our understand¬ 
ing and agreement with them, and I think the by-laws pro¬ 
vide also, that a; transfer cannot be made for a certain 
period of time, and the stock was all issued, 467 shares and 
33 shares, and two separate certificates to each one of the 
individuals, so that thev could convenientlv endorse over 
to us the thirty-three shares, giving us the ninety-nine 
shares to offset the good will that had been set up, which 
in mv estimation is a deficienc.v, that is the onlv reason it 
was there. If they had organized for $225,000, we would 
have paid the sajne hundred thousand for one thousand 
shares, and would have received the same value as we did 
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receive by incorporation for $250,000 and receiving one 
thousand ninety-nine shares. 

“Q. When did you receive these thirty-three 

47 shares? A. In September, 1927. 

“Q. Were they actually transferred to you then? 
A. Yes, sir, according to my recollection. I do remember 
we held them at Hastings for a considerable length of time 
before we had new certificates made.” 

. i 

The foregoing evidence is all of the material evidence 
adduced at the hearing before the Board of T^x Appeals 
and the same is approved by the undersigned Sidney J. 
Havles as attorney for the petitioner. 

SIDNEY J. HAYtES, 
Attorney for Petitioner. 

i 

! 

The foregoing is all the material evidence adduced at 
the hearing before the Board of Tax Appeals, and the 
same is approved by the undersigned E. Barrett Pretty- 
man, General Counsel, Bureau of Internal Revenue, as 
attornev for the Commissioner of Internal Revenue. 

E. BARRETT PRETTYMAN, 

Attorney for Respondent. 

Approved and ordered filed this 25th dav of feept., 1933. 
(S.) C. M. TRAMMELL, 

Member. 

i 

i 

48 [Stamp:] United States Board of Tax Appeals. 

Filed Sep. 23, 1933. 

Freedpe for Transcript of Record. 

United States Board of Tax Appeals 
Docket No. 51015. 

W. B. Crawford, Petitioner, 

■ 

v. 

Commissioner of Internal Revenue, Respondent. 

Praecipe for Transcript of Record. 

Filed September —, 1933. 

To B. D. Gamble, 

Clerk of the United States Board of Tax Appeals: 

J 

You are hereby requested to prepare and certify and 
transmit to the Clerk of the United States Court of Ap- 











56 


W. B. CRAWFORD VS. 


peals of the District of Columbia, with reference to peti¬ 
tion for review heretofore tiled by the petitioner in the 
above cause, a transcript of the record in the above cause, 
prepared and transmitted as required by law and by the 
rules of said Court, and to include in said transcript of rec¬ 
ord the following documents or certified copies thereof, 
to wit: 

(1) The docket entries of all proceedings before the 
Board of Tax Appeals. 

(2) Pleadings before the Board of Tax Appeals, as 
follows: 

(a) Petition for redetermination. 

(b) Answer of the respondent. 

(c) Amendment to petition filed July 6, 1931. 

(d) Answer of the respondent to amendment to peti¬ 
tion filed July 6, 1931. 

(e) Amendment to petition filed November 29, 1932. 

(3) The findings of fact and opinion of the Board of 
Tax Appeals. 

(4) The decision of the Board. 

(5) The petition for review filed by the petitioner in the 
above cause. 

(6) Stipulation that the Review shall be by the Court of 
Appeals of the District of Columbia. 

(7) The statement of evidence. 

(8) This Pnecipe. 

SIDNEY J. HAYLES, 
Attorney for Petitioner. 

Receipt is hereby acknowledged of a copy of the above 
precipe. 

This the 23rd dav of September, 1933. 

E. BARRETT PRETTYMAN, 

Attorney for Respondent. 

49 United States Board of Tax Appeals, Washington. 

Docket No. 51015. 

W. B. Crawford, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 48, inclu- 
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sive, contain and are a true copy of the transcript of rec¬ 
ord, papers, and proceedings on file and of itecord in my 
office as called for by the Praecipe in the appeal as above 
numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax j Appeals, at 
Washington, in the District of Columbia, this; 11th day of 
October, 1933. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

i 7 

Clerk United States Board of Tab Appeals, 

50 United States Board of Tax Appeals. 

Docket No. 51015. 

W. B. Crawford, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

i 

Order Enlarging Time. 

For cause appearing of record, it is 

Ordered that the time for transmission and deliverv of 
the record snr petition for review of the above entitled 
proceeding in the Court of Appeals of the! District of 
Columbia be and it is hereby extended to October 30, 1933. 

(Signed) LOGAN MORRIS, 

| Member. 

Dated Washington, 1). C., Sep. 28, 1933. 

s. 


Now, October 11, 1933, the foregoing ordcjr enlarging 
time certified from the record as a true copy. 


[Seal U. S. Board of Tax Appeals.] 

B. D. GAMlBLE, 

Clerk U. S. Board of Taot\ Appeals. 

Endorsed on cover: Board of Tax Appeals! No. 6101. 
W. B. Crawford, appellant, vs. Guy T. Helvering, Commis¬ 
sioner of Internal Revenue. Court of Appeals, District 
of Columbia. Filed Oct. 17, 1933. Henry W. Hodges, 
Clerk. 

(4114) 
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I 

GUY T. HELVERING, 

7 i 

Commissioner of Internal Revenue, 
Appellee. 


BRIEF ON BEHALF OF 
W. B. CRAWFORD, Appellant 

\ 

i 

i 

—————— 

| 

I. | 

THE CASE 

W. B. Crawford, Appellant, filed with the Unified States 
Board of Tax Appeals, his petition for hearing and re¬ 
determination of a deficiency in income tax for the calen- 
dar year 1927, amounting to $1,437.62, determined by the 
Commissioner of Internal Revenue to be due by him as 
additional income tax, by reason of the following facts: 

| 

Appellant on September 1, 1923, joined with D. B. 
Crawford and C. E. Slaten in forming a partnership 
known as Crawford & Slaten, for the purpose of jCarrying 
on and maintaining an engineering and contracting busi¬ 
ness relating to the sale and installation of automatic 

sprinklers and making of heating, engine and boiler con- 

! 

| 

i 

i 
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nections. During the existence of the partnership it be¬ 
came associated with the Viking Corporation of Hastings, 
Michigan, which corporation manufactured the specialties 
necessary to the installation of automatic sprinklers. The 
latter corporation not only sold its devices to the partner¬ 
ship under an exclusive sale contract which obligated the 
partnership to buy from it alone, but helped finance the 
partnership in conducting its business. The aforesaid 
contract covered a period of five years, terminating in the 
fall of 1929. 

During the year 1927 the Viking Corporation, through 
two of its officers and agents, E. Tvden and A. E. John- 
son, began negotiations with the partnership looking to 
the perpetuation of the relationship then existing be¬ 
tween the corporation and the partnership, and suggested 
to the partners that a corporation be formed for this pur¬ 
pose. In accordance with this plan a corporation was 
formed by the name of Crawford and Slaten Company, 
under a charter granted August 13, 1927, in conformity 
with the laws of the State of Georgia. Before the or¬ 
ganization of the company it was agreed that the Viking 
Corporation, through its nominees, should pay into the 
corporation $100,000.00 in cash, or its equivalent, and if 
the corporation was organized for $225,000.00 it would 
receive $100,000.00 par value of stock and the partners 
would receive $125,000.00 par value of stock in exchange 
for their partnership interests, but if the corporation was 
organized for $250,000.00, then and in that event the ad¬ 
ditional $25,000.00 par value of watered stock should be 
issued pro-rata to all of the stockholders so that their re¬ 
spective interests should be in the same ratio as though 
the capitalization had been fixed at $225,000.00 par value, 
with $100,000.00 going to the Viking Corporation and 
$125,000.00 to the members of the partnership in ex¬ 
change for their partnership interests. 


I 


Deciding to incorporate for $250,000.00 par yalue, and 
wishing to conform with the laws of the State! of Geor¬ 
gia, which require that no stock be issued except for 
actual tangible or intangible assets, the partners sub¬ 


scribed for $150,000.00 in stock and showed on their 
books that the stock was issued for the actual! assets of 
the partnership, less its liabilities, plus a balancing figure 
of $28,221.97, which, for want of a name, was earmarked 
‘ 4 Good Will,” and which figure boosted the net} worth of 
the partnership business to $150,000.00. 

i 

The stock certificates were then issued in accordance 
with the stock subscriptions as follows: 


Certificate 


Date 

Number 

To Whom Issued 

8-16-27 

1 

W. B. Crawford 

8-16-27 

o 

D. B. Crawford 

8-16-27 

3 

C. E. Slaten 

8-16-27 

4 

A. E. Johnson 

8-16-27 

5 

E. Tvden 


Number 

Shares 

500 

500 

500 

500 

500 


Total 


2,500 


and subsequently reissued as follows 


Hate 

Certificate 

Number 

To Whom Issued 

8-15-27 

1 

W. B. Crawford 

8-15-27 

2 

W. B. Crawford 

8-15-27 

3 

D. B. Crawford 

8-15-27 

4 

D. B. Crawford 

8-15-27 

** 

0 

C. E. Slaten 

8-15-27 

6 

C. E. Slaten 

8-15-27 

7 

E. Tvden 
•/ 

8-15-27 

8 

A. E. Johnson 


Number 

Shares 

467 

33 

467 

33 

467 

33 

500 

500 


Total 


2,500 
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Certificates number 2, 4 and 6 were then transferred to 
the agents of the Viking Corporation, E. Tvden and A. E. 
Johnson, thus giving effect to the organization agree¬ 
ment and leaving the Viking Corporation, in the person 
of its agents, Tyden and Johnson, the holder of 1,099 
shares, and the members of the old partnership the hold¬ 
ers of 1,401 shares. 


By-laws were adopted by the new corporation which 
prohibited the sale of the stock to the general public until 
after the holder thereof had offered his stock to his co¬ 
stockholders. It was likewise provided by the By-laws 
that in addition to the salaries as fixed to be paid to the 


officers that after a (>% dividend was declared from the 


net proceeds accruing from the business of the corpora¬ 


tion, then 30% of the net profits were to go to the officers 


in addition to the salaries authorized to be paid them. 
The officers of the corporation are elected by a board of 
five directors who are elected in turn by the stockholders. 


In as much as a majority of the stockholders were the old 
partners this Bv-law virtuallv destroved the market 
value of the stock. However to offset these disadvantages 
to the Viking Corporation the latter corporation insisted 
on the new corporation of Crawford and Slaten Company 
assuming an unprofitable purchasing contract obligating 


itself to buy from the Viking Corporation certain devices 


at a price considerably higher than that ruling in the 


open market. 


The foregoing various arrangements and stipulations, 
referring to the transfer of stock and distribution of 
profits was agreed to in order to perpetuate the fiscal 
and contractual relationship formerly existing between 
the partnership and the Viking Corporation. 


The Commissioner of Internal Revenue took the posi¬ 
tion that the partners, including Appellant, \V. B. Craw- 
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ford, each made a profit when they turned ip the one- 
third interest each held in the partnership of Crawford 
& Slaten for the stock in Crawford and Slaten j Company 
equal to one-third of the watered item marked “Good 
Will” amounting to $28,221.97, plus a reserve for Bad 
Debts of $6,057.13 which the partners charged back to 
investment prior to incorporation, making a total of $34,- 


279.10 or $11,426.38 and accordingly assessed; a tax on 
this amount of $1,437.62 against Appellant, W.! B. Craw¬ 
ford, as well as a like amount against each of the remain 
ing partners. 


The United States Board of Tax Appeals sustained the 
Commissioner of Internal Revenue and W. B. Crawford, 
Appellant, assigns errors thereon. 


ASSIGNMENT OF ERRORS 


Appellant’s assignment of errors are as follows: 

i 

1. The holding, that the partnership of Crajvford and 
Slaten exchanged its assets during the year 1927 for stock 
of the Crawford and Slaten Company having a par value 
of $150,000.00 is not supported by the evidence. (Tr. p. 
20 .) 

2. The holding, that it is not known what the good 

will set up on the books cost the partnership; of Craw¬ 
ford and Slaten, if anything, or, if it had a (host, what 
the amount thereof was, is not supported by thd evidence. 
(Tr. p. 28.) | 

i 

i 

3. The holding, that transfers of stock aimong the 
stockholders to adjust their holdings in accordance with 
a prior agreement had no material bearing on; the ques¬ 
tion of the amount of gain derived, if any, frqm the ex- 
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change of Appellant’s one-third interest in the partner¬ 
ship of Crawford and Slaten for certain shares of stock 
in the newly formed corporation of Crawford and Slaten 
Company. (Tr. p. 29.) 

4. The holding, that “The undisputed fact is also af¬ 
firmatively established that the Viking Corporation pur¬ 
chased for cash $100,000.00 of said stock at par,” is not 
supported by the evidence. (Tr. p. *29.) 

5. The holding, that “No facts are disclosed which 
would indicate that the said corporation did not consider 
the stock as having a fair market value equal to the price 
paid therefor,” is not supported by the evidence. (Tr. 
p. 30.) 

0. The holding, that the stock of Crawford and Slaten 
Company at the time of its acquisition by Appellant in 
exchange for his interest in the partnership of Crawford 
and Slaten had a fair market value equal to par, is not 
supported by the evidence. (Tr. p. 28, 30.) 

7. The finding of a deficiencv for the vear 1927 of 
$1,437.62 in lieu of a determination that there is no in¬ 
come tax due from Appellant for the calendar year 1927. 
(Tr. p. 31.) 

III. 

THE STATUTES 

The pertinent provisions of the Revenue Act of 1926 
are: 

Sec. 202. (a) Except as hereinafter provided in this 
section, the gain from the sale or other disposition of 
property shall be the excess of the amount realized there¬ 
from over the basis provided in subdivision (a) or (b) of 
section 204, and the loss shall be the excess of such basis 
over the amount realized. 
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i 

| 

i 


Sec. 202 (c) The amount realized from the sale or 
other disposition of property shall be the suiii of any 
money received plus the fair market value of tjhe prop¬ 
erty (other than money) received. 

i 

i 

! 

Sec. 202. (d) In the case of a sale or exchange, the 
extent to which the gain or loss determined uhder this 
section shall be recognized for the purposes of this title, 
shall be determined under the provisions of sectjion 203. 

Sec. 203. (a) Upon the sale or exchange of property 
the entire amount of the gain or loss, determined under 
section 202, shall be recognized, except as hereinafter 

provided in this section. 

. 

i 

Sec. 203. (b) (4) No gain or loss shall be recognized 
if property is transferred to a corporation by one or more 
persons solely in exchange for stock or securities in such 
corporation, and immediately after the exchange such 
person or persons are in control of the corporation; but 
in the case of an exchange by two or more persons this 
paragraph shall apply only if the amount of t[he stock 
and securities received by each is substantially in pro¬ 
portion to his interest in the property prior t0 the ex¬ 
change. 

IV. ! 

i 

THE ISSUES 

! 

i 

j 

1. Did the stock in Crawford and Slaten Company, 

i 

received by Appellant in August, 1927, in exchange for 
his one-third interest in the partnership of Crawford and 
Slaten, have a fair market value at the time of its receipt 
by Appellant? 

M 

2. Did Appellant receive 467 shares or 500 Shares of 
stock of Crawford and Slaten Company in excljange for 
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his one-third interest in the partnership of Crawford and 
Slaten ? 

3. Did Appellant, in exchanging his one-third interest 
in the partnership of Crawford and Slaten for stock in 
Crawford and Slaten Company, register a gain, if any, 
that was non-taxable by reason of the provision of Sec¬ 
tion 203 (b) (4) reading as follows: 

“No gain or loss shall be recognized if property is 
transferred to a corporation by one or more persons solely 
in exchange for stock or securities in such corporation, 
and immediately after the exchange such person or per¬ 
sons are in control of the corporation; but in the case of 
an exchange by two or more persons this paragraph shall 
apply only if the amount of the stock and securities re¬ 
ceived by each is substantially in proportion to his in¬ 
terest in the property prior to the exchange.’’ 

V. 

ARGUMENT 

FOREWORD 

The controversy arises out of the provisions of Title II 
of the Revenue Act of 1926 imposing income taxes on 
gains from sales and exchanges. 

Sec. 203 imposes the tax on the entire amount of gain 
on the sale or exchange of property, with sundry excep¬ 
tions which are all immaterial to the present case, except 
Section 203 (b) (4) which provides that no gain or loss 
shall be recognized if property is transferred to a cor¬ 
poration by two or more persons solely in exchange for 
stock or securities in such corporation and immediately 
after exchange such person or persons are in control of 
the corporation and the amount of stock and securities 


I 
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received by each is substantially in proportion 
terest in the property prior to the exchange. 


to his in- 


The sum of the gain is to be computed as set forth in 

Section 202 (c) as “The amount realized froip the sale 

! 

or other disposition of property shall be the sujrn of any 
money received plus a fair market value of the; property 
(other than money) received.” 


It is therefore apparent that in order to constitute a 
taxable gain on exchange of property for stock: in a cor¬ 
poration that the following conditions must exist: 

(a). The stock must have a “fair market value.” 


(b). That the interest of the parties after the incor¬ 
poration shall be different to their interest prior to the 
incorporation. j 

i 

0). Appellant avers that he received only 467 shares 
of stock in Crawford and Slaten Company and hot 500 as 
alleged by Appellee. 

i 

These three points therefore are now submitted to 
argument. 

i 

i 

i 

1. The facts testified at the hearing support the alle¬ 
gation that the Appellant received only 467 
shares of stock in the Crawford and Slaten Com¬ 
pany in exchange for his one-third interest in 
the partnership of Crawford and Slaten. 

Aben E. Johnson, manager of the Viking Corporation, 
testified (Tr. p. 53), that he was manager of the Viking 
Corporation and that the Viking Corporation purchased 
1099 shares of stock in the Crawford and Slaten Com¬ 
pany for $100,000.00 and inasmuch as the total capital 
stock of the corporation, issued at this time was 2500 


! 

i 
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shares of the par value of $250,000.00, it is apparent that 
the partners could not have received in excess of 1401 
shares of stock of the par value of $140,100.00 in Craw¬ 
ford and Slaten Company for the partnership assets of 
Crawford and Slaten. It was further testified (Tr. p. 
54), by the same witness that an agreement between the 
Viking Corporation and Crawford and Slaten prior to 
organization was that if the company was organized for 
2500 shares of the par value of $250,000.00 the Viking 
Corporation would pay the $100,000.00 for 1099 shares. 
In accordance with this agreement the following certifi¬ 
cates were issued: (Tr. pp. 50-51 and 52.) 

Certificate No. 2 for 33 shares was issued to W. B. 
Crawford under date of August 15, 1927. The as¬ 
signment form on the reverse side of this certificate 
shows that under date of September 12, 1927, W. B. 
Crawford transferred his interest in this stock to 
A. E. Johnson and E. Tyden. Mr. Crawford’s signa¬ 
ture on the endorsement is witnessed bv E. E. Ellis. 

Certificate No. 2 was cancelled and marked “Void” 
on its face under date of September 25, 1928, and this 
stock reissued in certificates No. 9, No. 10, No. 11, 
No. 12 and No. 13. 


Certificate No. 4 for 33 shares was issued to D. B. 
Crawford, under date of August 15, 1927. The as¬ 
signment form on the reverse side of this certificate 
shows that under date of September 9, 1927, 1). B. 
Crawford transferred his interest in this stock to 
A. E. Johnson and E. Tvden. 

Certificate No. 4 was cancelled and marked “ Void” 
on its face under date of September 25, 1928, and 
this stock reissued in certificate No. 9. 

Certificate No. 6 for 33 shares was issued to C. E. 
Slaten, under date of August 15, 1927. The assign¬ 
ment form on the reverse side of this certificate 
shows that under date of September 12, 1927, C. E. 
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Slaten transferred his interest in this stocjv to A. E. 
Johnson and E. Tyden. Mr. Slaten’s signature on 
the endorsement is witnessed by E. E. Elli$. 

i 

Certificate No. 6 was cancelled and marked “Void” 
on its face under date of September 25,1928, and this 
stock reissued in certificate No. 9. 

Certificate No. 7 for 500 shares was issued to E. 
Tyden, under date of August 15, 1927. T|ie assign¬ 
ment form on the reverse side of this certificate shows 
that under date of September 14, 1927, E. Tyden 
transferred his interest in this stock to the Viking 
Corporation. Mr. Tyden’s signature on the endorse¬ 
ment is witnessed bv Jas. W. Radford. 

i 

i 

Certificate No. 7 was cancelled and marked “Void” 
on its face under date of September 25, 192$, and this 
stock reissued in certificate No. 9. 

Certificate No. 8 for 500 shares was issued to Aben 
E. Johnson, under date of August 15, 1927. The as¬ 
signment form on the reverse side of this jcertificate 
shows that under date of September 14, 1|927, Aben 
E. Johnson transferred his interest in this stock to 
the Viking Corporation. Mr. Johnson’s signature on 
the endorsement is witnessed by Jas. W. Radford. 

Certificate No. 8 was cancelled and markejd “Void” 
on its face under date of September 25,192$, and this 
stock reissued in certificate No. 9. 

Certificate No. 9 for 1095 shares was issued under 
date of September 25, 1928, to Viking Corporation, 
and was outstanding as of September 26, 1928. This 
certificate was issued from the cancellation; of certifi¬ 
cates No. 2, No. 4, No. 6, No. 7 and No. 8. j 

Certificate No. 10 for 1 share was issued under 
date of September 25,1928, to A. E. Johnsop and was 
outstanding at September 26, 1928. This certificate 
was issued from the cancellation of certificate No. 2. 




i 

i 

i 




12 


Certificate No. 11 for 1 share was issued under date 
of September 25,1928, to E. Tyden and was outstand¬ 
ing at September 26, 1928. This certificate was is¬ 
sued from the cancellation of certificate No. 2. 

Certificate No. 12 for 1 share was issued under date 
of September 25, 1928, to J. W. Radford and was out¬ 
standing at September 26, 1928. This certificate was 
issued from the cancellation of certificate No. 2. 

Certificate No. 13 for 1 share was issued under 
date of September 25, 1928, to E. E. Ellis and was 
outstanding at September 26, 1928. This certificate 
was issued from the cancellation of certificate No. 2. 

The foregoing transfers disclose that the equitable title 
for 1099 shares remained in the Viking Corporation. 
Inasmuch as, at this time, the laws of Michigan did not 
permit a corporation to hold stock in another corpora¬ 
tion the stock was issued first in the name of nominees of 
the Viking Corporation. 

2. The facts testified at the hearing support the alle¬ 
gation that the 1 * Good Will* ’ set up on the books 
cost the partnership of Crawford and Slaten 
nothing and that there was no value back of this 
“Goodwill.” 

The certificates for 33 shares each, originally issued 
in the name of the partners, W. B. Crawford, D. B. Craw¬ 
ford and C. E. Slaten, were so issued in order to comply 
with the laws of the State of Georgia, which laws do not 
permit of any stock to be issued without consideration. 
In order to comply with this technicality, “Good Will’ y 
in the amount of $28,221.97 was set up on the books of 
the partnership prior to the incorporation in order to in¬ 
crease the net worth of the partnership to $150,000.00 so 
that with $100,000.00 in cash, contributed by the Viking 
Corporation, a total of 2500 shares of stock at $100.00 
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per share par value, or $250,000.00, could ibe issued. 
Inasmuch as it was not considered that this “Good Will” 
had any value, as testified by Aben E. Johnson (Tr. p. 
54), the stock issued in exchange therefor] was dis¬ 
tributed in the same ratio as existing stock holdings, 
which action, of course, did not increase or decrease the 
value of the remaining stock to its holders,! it merely 
having the same effect as a declaration of stock dividend 
on outstanding stock, and as such did not leave the stock¬ 
holders any richer or poorer as a result of its issuance. 
(Eisner vs. McComber, 252 U. S. 189; Towne vs. Eisner, 


245 U. S. 418.) 

i 

I 

I 

3. The issuance of stock of Crawford and Slaten Com¬ 
pany, under the restrictions and conditions sur¬ 
rounding its organization, did not constitute a 
stock issue having “fair market value.” 

i 

The stock in Crawford and Slaten Company was never 
offered or sold to the general public (Tr. pp. 53, 54). 
None of this stock has ever changed hands. IJ:s transfer 
is restricted by the By-laws as it can not be £old to the 
general public until the holder thereof has Offered his 
certificates to his co-stockholders. (Tr. p. 42.) j The three 
members of the former partnership had and h^ve always 
had a clear majority of the outstanding stock, thus en¬ 
abling them to designate and elect the majority of the five 
members of the Board of Directors, who must be stock- 
holders as provided in Article 3, Section 1 of the By-laws 
(Tr. p. 49), and the officers of the company must be elected 
by ballot of the Board of Directors as providec} in Article 
3, Section 6 of the By-laws (Tr. p. 49). It was further 
provided by the By-laws in Article 5, Section 1, (Tr. p. 
50) that in addition to the salaries as fixed to ibe paid to 
the officers, that after a 6% dividend was declared from 
the net profits accruing from the business qf the cor¬ 
poration, that 30% of the net profits were tq go to the 


i 

! 
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officers (who in this case were the former partners of 
Crawford and Slaten) in addition to the salaries auth¬ 
orized to be paid to the officers (or former partners of 
Crawford and Slaten) and since this concession was in¬ 
corporated in the By-laws and since the By-laws could 
not be changed without the consent of the stockholders 
holding the majority of the stock (who in this case were 
the late members of the partnership of Crawford and 
Staten) it therefore became a perpetuity. It can thus 
be seen that stock issued under these conditions and un¬ 
der such contractual restrictions as would reasonably 

•> 

make adequate dividends almost impossible, could hardly 
enter into income producing securities or holdings de¬ 
signated as having a “fair market value.’’ 


It must be borne in mind that this corporation has 
never declared a dividend since its incorporation. No 
offers have ever been made for the stock and the price 
paid for the shares by Viking Corporation could not form 
a basis of ascertaining fair market value for the reasons 
above stated. Whether property has a readily realizable 
market value depends upon the facts and circumstances 
of each particular case. 


The case of Swenson vs. Commissioner (14 B. T. A. 
675) held that sales to friends and acquaintances as dis¬ 
tinguished generally from sales to the public do not 
create a market value. 


In the case of Edward II. Mount vs. Commissioner of 
Internal Revenue (C. C. A. 2d Dist. 48 Fed. (2d) 550), 
the court held that the exchange was taxable only if the 
shares had a “fair market value.” 

No evidence has been offered in the instant case bv the 
Commissioner as to salabilitv or market value. Ap- 
pedant’s evidence on the contrary is replete with facts 
showing the non-negotiability, and worthlessness to out- 


I 
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side parties of the stock of Crawford and Slaten Com¬ 
pany, by reason of the arrangement for distributing the 
profits and other restrictions surrounding th^ issue. 

The Advisory Tax Board of^ the Commissioner of In¬ 
ternal Revenue (See Cumulative Bulletin No. 1, April- 
December, 1919, pages 39 et. scq.,) held in the following 
language: 

i 

“It is held therefore that section 202! (b) of the 
Revenue Act of 1918 must be construed as recogniz¬ 
ing that there are exchanges of property for other 
property which do not result in taxable gain or de¬ 
ductible loss for the reason that the property received 
in exchange has no ‘fair market value/ 

“It implies the existence of a public of possible 
buyers at a fair price/’ 

! 

See also: 

| 

i 

Ault & Wiborg Co. of New York, et. al., Petitioner vs. 
Commissioner of Internal Revenue (17 B. T. A. 665) (Ac¬ 
quiesced by Commissioner), in which the Board of Tax 
Appeals holds: 

i 

“We are aware of the difficulties presented by pro¬ 
ceedings before us involving valuations and we have 
indicated in numerous decisions that no set formula 
or rule can be employed in determining what a cer¬ 
tain thing was worth at a given date or ip determin¬ 
ing whether or not it had a fair market value on that 
date. In Portage Silica Co 11 B. T. A. 700, we said: 

“The determination of fair market value is largely 
a matter of judgment and various theories of valua¬ 
tion are useful only in so far as they support a result 
that comports with sound judgment/’ 

i 

Andrew B. C. Dohrmann, Petitioner vs. Commissioner 
of Internal Revenue (19 B. T. A. 507) (Affirmed C. C. A. 


| 

i 


16 


56 Fed. (2) 1081), in which the Board of Tax Appeals 
holds: 


“We think it is well settled that whether property 
at a given date has a fair market value or not is a 
question of fact to be determined from all of the 
evidence introduced and admitted in each individual 
case; that no set rule or formula can be employed; 
and that in weighing and sifting the evidence the fact 
to be found, if it exists, is the cash price at which a 
seller willing but not compelled to sell and a buyer 
willing but not compelled to buy, both having reason¬ 
able knowledge of all the material circumstances, 
will trade. Walter v. Duffy (C. C. A., 3d Cir.) 287 
Fed. 41; 2 Am. Fed. Tax Rep. 1856; Phillips v. United 
States (Dist. Ct., Pa.) 12 Fed. (2d) 598; 5 Am. Fed. 
Tax Rep. 5974; Reiner v. Crosby (C. C. A., 3d Cir.) 
24 Fed. (2d) 191; 6 Am. Fed. Tax Rep. 7285; O'Meara 
v. Commissioner , supra; Ault <£ Wibory Co supra; 
and James Couzens, 11 B. T. A. 1040. Cf, Ray Con¬ 
solidated Copper Co. v. United States , 268 U. S. 373; 
45 Sup. Ct. 526; 5 Am. Fed. Tax Rep. 5387. In 
Phillips v. United States, supra, the court at page 
601 said: 

“The law of the case seems perfectly plain. It is 
well settled that the fair market price or value of the 
property as of March 1, 1913, is a question of fact 
under all the circumstances of the case. No method 
of determining this value can be stated which will 
adequately meet all circumstances. The stock sales 
made from time to time are to be considered together 
with the nature and extent of the sales, and the cir¬ 
cumstances under which they were made; hence 
forced sales, or sales of small lots, may often be 
no real indication of the value. The test is the fair 
market value. This may be defined to be the value 
of the property in money as between one who wishes 
to purchase and one who wishes to sell; the price at 
which a seller willing to sell at a fair price, and a 
buyer willing to buy at a fair price, both having rea¬ 
sonable knowledge of the facts. 
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“ Judge Davis in Heiner v. Crosby, supjra, said at 
page 193 of his opinion: 

I 

‘ ‘ The fair market price or value of stock at a par¬ 
ticular time is a question of fact, to be determined 
from all the circumstances. Market price implies the 
existence pf a market, of supply and demand, of sell¬ 
ers and buyers. Sales are always evidence of a mar¬ 
ket price, but the statute requires that,| in ‘ascer¬ 
taining the gain derived from the sale/ there must 
be not simply a ‘market price/ but a ‘fkir market 
price.’ 

i 

“After quoting section 202 (b), supra the court 
in O y Meara v. Commissioner, supra, in reversing the 
Board’s decision reported in 11 B. T. A. 101, said: 

“Under this section, where property is exchanged 
for other property, there is no taxable gain unless 
the property received in exchange has a yalue real¬ 
izable in money’s worth. If the property received 
in exchange does not have such a value, the exchange 
leaves the taxpayer where he was before the ex¬ 
change. Such must be the construction of section 
202 (b), if it is to be brought within the definition of 
‘income’ as laid down in Eisner v. Macomber, supra, 
because if the value of the property received in ex¬ 
change can not be realized in money, then the profit 
in the transaction is not susceptible of being served 
from the capital. . . A negative is always diffi¬ 

cult to establish, but we think Appellants sustained 
the burden of proof, and established that the stock 
in question could not have been sold at h price ap¬ 
proximating what the Commissioner determined to 
be its intrinsic value. (Italics ours.) 

i 

j 

“Earlier in the same opinion the court ^so said: 

“It seems clear to us that stock for which there is 
no market—which could not be sold, or could not be 
sold for an amount reasonably approximate to its 
real or intrinsic value—has no market value, within 
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the meaning of section 202 (b) of the Revenue Act 
of 1918. It seems equally clear to us that such stock, 
which would have to be sacrificed bv the holder in 

i • 

order to convert it into cash, does not have an ex¬ 
changeable value, within the meaning of the defini¬ 
tion laid down in Eisner v . Macomber, supra.’’ 

And further in the same case: 

“The only evidence which the respondent intro¬ 
duced was evidence tending to support the theory 
upon which his determination was based, namely, 
that the assets back of the stock in question had sub¬ 
stantial intrinsic values. In Tsivoglou v. United 
States (I)ist. Ct., Mass.) 27 Fed. (2d) 564; 6 Am. 
Fed. Tax Rep. 7919, the court in construing the words 
i fair market value’ as used in section 202 (b), supra, 
said at page 566: 

“The Board of Tax Appeals, in cases cited, has 
evidently proceeded on the theory that, if the prop¬ 
erty received in exchange has no market value es¬ 
tablished by actual sales, it may proceed to determine 
the value of the stock bv ascertaining the value of 
the property represented by the stock, and that such 
value for the purposes of section 202 (b) may be 
deemed the fair market value. Appeal of IF. Zeigler , 
Jr., 1 B. T. A. 186; Appeal of Charles T. Plunkett , 
et. al, 3 B. T. A. 1265. 

“The federal courts however, have refused to sanc¬ 
tion this method when it was applied for the purpose 
of establishing a gain resulting from a transfer of 
property to a corporation in exchange for the shares 
of its stock, there being no market for the shares. 
Bourn v. McLaughlin (i). C.) 19 Fed. (2d) 148. 

“The above case was affirmed by the Circuit Court. 
See Tsivoglou r. United States, 31 Fed. (2d) 706; 
7 Am. Fed. Tax Rep. 8606. See also O'Meara v. 
Commissioner, supra. 

“It is our conclusion that the above holdings are 
but another wav of saving that if, in fact the evi- 
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dence in each case proves that the property in ques¬ 
tion has ‘no fair market value’ on the date involved, 
neither the taxing authorities nor the courts have 
authority to construct such a value by means of anv 
set rule or formula. The evidence introduced and 
admitted in each case is the controlling factor. Ap¬ 
plying what we have said to the evidence in the in¬ 
stant case, we believe that the petitioner has over¬ 
come the burden that was his, and had proved as far 
as this proceeding is concerned, that the 5,000 shares 
of the A. B. C. Dohrmann Co. stock at the time re¬ 
ceived by him on or about October 1, 1920, had no 
‘fair market value’ within the meaning of that term 
as used in section 202 (b) of the Revenue Act of 1918. 
It follows that the respondent was in error in in¬ 
cluding in the petitioner’s taxable income for the 
year 1920 the amount of $200,969.39.” j 

i 

George S. Parker, Petitioner vs. Commissioner of In¬ 
ternal Revenue (10 B. T. A. 854) (Acquiesced j by Com¬ 
missioner), in which the Board of Tax Appeals holds: 

i 

“Here, however, it appears that there* was no 
market, either in existence or which could have been 
readilv created, for such a stock as that received by 
the petitioner and we are of the opinion th<jit in such 
circumstances it has no fair market value.’1 

i 

i 

Will M. Ott, Petitioner vs. Commissioner of Internal 
Revenue, (15 B. T. A. 867), in which the Board of Tax 
Appeals holds: 

“The mere fact of one or more sales of stock at 
a given figure does not in itself prove that to be its 
fair market value. The circumstances in connection 
with such sales must be considered and if they be 
shown to have been made under peculiar conditions 
indicating some inducing cause other than the mutual 
desire of seller and buver to make on the one hand 
an advantageous disposal, and on the other a wise 
purchase, they can not be considered as detjermining 
a fair market value for the stock. . .” 


I 
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The last case cited is analogous to the instant case. 

Appellant contends and the Viking Corporation testified 

(Tr. p. 53) that the payment for stock was induced by 

consideration other than the acquisition of the stock. 

The only sales of stock made were made to the Viking 

Corporation and as they are shown to have been due to 

conditions other than a market created bv buvers and 

•> •> 

sellers with only the purpose of disposing of or acquir¬ 
ing the stock, can not be considered as proving a market 
or a fair market price. (Walter v. Duffy, 287 Fed. 41). 

In Walter v. Duffy (287 Fed. 41) the question pre¬ 
sented was the fair market value of a stock at March 1st, 
1913, various sales having been shown shortlv before and 
after that date. In holding that those particular sales did 
not prove a market and consequently could not be con¬ 
sidered as establishing a fair market value the court 
said: 


“Now, what is the market price? What is the fair 
market price of the statute? We say ‘fair/ since 
everv word used bv Congress must be given due ef- 
feet in the construction of this widely applicable 
statute, for obviously, while a stock might be bought 
and sold—and so marketed—and might thus be said 
to evidence some market price, yet it is obvious that 
Congress by the addition of the words ‘fair market 
price ’ certainly meant that not only must the market 
price be ascertained by sales, but that sales so made, 
the circumstances under which they were made, the 
subject-matter of the sales, all the attendant circum¬ 
stances, were to be considered to determine whether 
such sales served to evidence not alone a market sale, 
but the fair price which Congress said should be the 
statutory start or base from which subsequent ‘gain 
derived’ should be determined. 

“We start then, with the fact that we are here 
dealing with the existence of a market, and a market 




I 
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price evidenced by sales in such market; iso that our 
first and.basic inquiry is whether there aptually was 
a market for the sale of this insurance stock. Now, 
market implies the existence of supply and demand, 
for without the existence of either factor! no market 
value is shown. Standing alone, offers tb sell, with 
no takers, or offers to buy, with no sellers, show no 
such concurring willing action of buyer and seller as 
is involved where a market is made bv buvers and 

v i * 

sellers who by their respective sales and; purchases 
make a market price which the law takes hs evidence 
of value. Now, in the case before us, we have a 
situation where we think the existence of; a fair de¬ 
terminative, evidential market for this i particular 
stock did not exist. That the stock of thq company 
was not traded in generally is clear. The mutualiza¬ 
tion in progress, the limited holdings of thb stock, its 
acquisition from time to time by those who bought 
with a view to holding and awaiting the action of the 
mutualization, commerciallv were all factors of un- 
usual character, and made the valuation different 
from a market created by buyers willing to buy and 
sellers willing to sell, and where offers td sell chal¬ 
lenge the attention of buyers, and offers tb buy chal¬ 
lenge the attention of sellers.” 


In the light of the foregoing it is respectfully urged 
that the so-called profit which the Commissioner of In¬ 
ternal Revenue, Appellee, alleges to have been made in 
this transaction by \Y. B. Crawford, Appellant, is illusory 
and non-existent. 


4. In exchanging his one-third interest in the partner¬ 
ship of Crawford and Slaten for 467 shares of 
stock of the par value of $46,700.00 in Crawford 
and Slaten Company, Appellant did not register 
a taxable gain. 

i 

Appellant, his two partners, and the Viking |Corpora- 
tion retained the same relationship after becoming stock- 


i 
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holders of Crawford and Slaten Company as they did 
before the incorporation. The Viking Corporation fi¬ 
nanced the new corporation of Crawford and Slaten 
Company as before incorporation and Crawford and 
Slaten Company bought certain devices exclusively from 
Viking Corporation at more than market prices as before 
incorporation. The reciprocal arrangements existing be¬ 
fore incorporation and the provisions calling for distribu¬ 
tion of profits of the corporation were all made in an 
effort to permit all parties to make the same relative 
profits as prior to incorporation. A perpetuation of the 
fiscal and selling arrangements as carried on by the part¬ 
nership was sought by means of incorporation. (Tr. pp. 
18, 19.) This situation brings this transaction squarely 
within the provisions of the exception laid down in Sec¬ 
tion 203 (b) (4) of the Revenue Act of 1926, reading as 
follows: 


“No gain or loss shall be recognized if property is 
transferred to a corporation by one or more persons 
solely in exchange for stock or securities in such 
corporation, and immediately after the exchange 
such person or persons are in control of the corpora¬ 
tion ; but in the case of an exchange by two or more 
persons this paragraph shall apply only if the amount 

of the stock and securities received bv each is sub- 

* 

stantially in proportion to his interest in the prop¬ 
erty prior to the exchange.’’ 

VI. 

CONCLUSION 

For the foregoing reasons the judgment of the United 
States Board of Tax Appeals should be reversed and set 
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aside and such other and further relief in the premises 
generally as the nature of the case may admit be granted. 


Respectfully submitted, 

Sidney J. Hayles, 

i 

Atlanta, Georgia. 

I 

Eliot C. Lovett, 

Washington, D. C. 


Attorneys for 
W. B. Crawford , A 


ppellant. 
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In the Court of Appeals of the District of 

I 

Columbia 


October Term, 1933 


No. 6101 


AY. B. Crawford, petitioner 


v. 


Guy T. Helyerixg, Commissioner of Internal 

Revenue, respondent 


OX PET IT 1 OX FOR REVIEW OF THE DEC I SI OX OF 
EXITED STATES HOARD OF TAX APPEALS 


TIIE 


BRIEF FOR RESPONDENT 


OPINION BELOW 


The only previous opinion in this ease is the 
Memorandum Opinion of the Board of Tax ap¬ 
peals (R. 17-31), which is unreported. 


JURISDICTION 


This petition for review involves income ta^ of 


this petitioner for the calendar year 1927 in 


the 


amount of $1,437.62 (R. 17)/ and is taken from a 


1 Before the Board of Tax Appeals consolidated proceed¬ 
ings were had relating to this deficiency and to that of G. E. 
Slaten and I). B. Crawford arising out of the same transac¬ 
tion in the amounts respectively of $1,4*29.18 and $1.4(j0.57 
(R. 17). 

(t) 


i 

j 

| 

I 

j 

i 


i 
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decision (order of redetermination) of the Board 
of Tax Appeals entered May 6, 1933 (R. 31). The 
case is brought to this Court by petition for review 
filed September 25, 1933 (R. 40), pursuant to the 
provisions of Sections 1001-1003 of the Revenue 
Act of 1926, c. 27, 44 Stat. 9 (U.S.C.Supp. VI, Title 
26, Secs. 641-642), as amended by Section 1101 of 
the Revenue Act of 1932, c. 209, 47 Stat. 169 
(U.S.C.Supp. VI, Title 26, Sec. 642). 

i QUESTION PRESENTED 

Whether there was substantial evidence to sup¬ 
port the finding of the Board of Tax Appeals that 
certain stock received by the petitioner in the tax¬ 
able vear had a fair market value. 

%> 


STATUTES AND REGULATIONS INVOLVED 

These will be found in the Appendix, infra, pp. 
18-20. 

STATEMENT 


The facts as stipulated and as found by the 
Board of Tax Appeals (R. 18-28) may be sum¬ 
marized as follows: 

The petitioner and his associates in the consoli¬ 
dated cases below were members of a partnership 
known as “Crawford and Slaten/' Prior to Au¬ 


gust 1, 1927, that partnership carried on a con¬ 
tracting business, and during the course of its 
business became associated with Viking Corpora¬ 


tion (hereinafter called Viking), 


from which it 



It had been the practice of Viking to finance Craw¬ 
ford and Slaten to the extent of taking over Con¬ 
tracts made by the partnership and furnishing!the 
partnership with cash (R. 18). 

During 1927. the taxable year here involved, 
Viking and the partnership negotiated a transac¬ 
tion whereby a corporation known as “ Crawford 
and Slaten Company” was organized under the 

laws of the State of Georgia (R. 18-19). j 

! 

In accordance with the petition for incorporation 
of this company the capital stock thereof was fifxed 

i 

at $250,000, divided into shares of the par valid? of 
$100 each. Such stock was to be subscribed |for 
before the commencement of business, and wa k to 

i 

be paid for in money or physical or personal prop- 

j 

erty taken at a fair and reasonable valuation 
(R. 19). • | 

The following provision as to the sale or transfer 

of stock was included in the bvlaws of the new cor- 

%/ 

poration (R. 19) : j 

Xo Certificates of Stock shall be sole} or 
transferred by any holder thereof to guy 
person other than a stockholder, until sjucli 
holder will have offered his Certificate to 
stockholders of said Corporation by furnish¬ 
ing the Secretarv written notice of his de- 
sire to sell said stock accompanied with!the 
price, which said notice shall remain on! file 
in the office of said Corporation for thirty 
days, and in the event no stockholder desires 
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to purchase the said stock by the expiration 

of said thirty davs. then said holder can sell 
*> * 

said stock to the public. 

Subscriptions for stock in the new corporation in 
the aggregate amount of $250,000 were made bv this 
petitioner, his partners, and nominees of Viking 
(R. 19-20). This petitioner took $50,000 in 
amount and each of his two partners took an equal 
amount (R. 20). Because Viking could not then 
hold stock, the stock subscribed for in its behalf 
was issued to certain individuals who later en¬ 


dorsed the stock over to Viking (R. 20). 

Viking paid for the 1,000 shares of stock issued 
to such individuals with a note and a charge on the 
books of the new corporation in an aggregate 
amount of $100,000 (R. 20). 

This petitioner and his associates who were in the 
old partnership paid for their stock by turning over 
to the newly formed corporation all of the assets 
of the partnership, and received in exchange 1,500 
shares of the stock of the new corporation having a 
par value of $150,000 (R. 20). 

The balance sheets of the partnership as of July 
31, 1927. ‘‘before adjustment for sale" and “after 
adjustment for sale" differed in that the sum of 
$28,221.97 was included in the latter as “good will" 
(R. 21-22). This item appeared for the first time 
on such balance sheet as of Julv 31, 1927, after ad¬ 


justments that were made for the sale (R. 23). 
The petitioner and his associates returned as in- 


J 

i 


! 

come from the partnership for the year 1927 the 
amount in each case of $21,080.36 (R. 23), but in 
each case the Commissioner of Internal Revemie in¬ 
creased such income by the amount of $11,4^6.38, 
basing such increase on profit obtained on thp ex¬ 
change of the partnership assets for stock in the 
corporation (R. 24). 


Certain excerpts included in the record from the 
minutes of a meeting of the Board of Directors of 
the new corporation held August 15, 1927, included 
a valuation of the assets taken over by the corpora¬ 
tion from the partnership at $150,000 (R. 25)j, and 

1 

the issuance of stock in the amount of oOO shares 

i 

each to the nominees of Viking was authorized 
(R. 25). The minutes of a special meeting of the 
stockholders held on February 15, 1928, showj that 
this petitioner and his associates and the nominees 
of Viking each then held 500 shares of stock of the 
corporation (R. 26). 

The minutes of a stockholders’ meeting I held 

O j 

February 15, 1929, showed changes in ownership 

i 

of stock for the first time since the formation of 

j 

the new corporation (R. 27). These changes 
showed that each of the members of the old part- 

i 

nership, including this petitioner, held 467 scares 
of the new corporation and Viking had 11095 
(R. 26). | 

There were certain provisions in the bylaws 
which in substance meant that this petitioned and 
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his former partners would he the officers of the 
new corporation and would receive in addition to 
dividends on their stock a percentage of the net 
profits (R. 27). 


The Commissioner of Internal Revenue deter¬ 
mined that the partnership received taxable gain 
in the amount of $34,279.10 upon the exchange in 
1927 of the partnership assets for stock of (’raw- 
ford and jSlaten Co. (R. 27-28). The amount of 
tliis gain was computed by taking into account the 
item of good will set up on the books in the amount 
of $28,221.97 mentioned above, and by taking into 
account an adjustment of the liabilities for bad 
debts of the old partnership (R. 28). 

The Board of Tax Appeals sustained the action 
of the Commissioner (R. 31). 


SUMMARY OF ARGUMENT 

1. The Board of Tax Appeals has held that the 
petitioner failed to prove that the Commissioner of 
Internal Revenue committed error in determining 
the deficiency. The burden of proof in that respect 
was upon the petitioner. The determination by 
the Commissioner was prim a facie correct. Ap¬ 
pellate courts will not review the evidence for the 
purpose of fact finding. Westmoreland Specialty 
Co. v. Barnet, 57 F. (2d) 615 (App.D.C.). 

Findings of fact by the Board of Tax Appeals 
when supported by evidence are conclusive (TF. K. 



I 


Henderson Iron Works cfr Supply Co. v. Blair, 25 
F. (2d) 538 (App.D.C.)), and if there is any sub¬ 
stantial evidence to support the decision jof the 
Board the decision will be affirmed (Christopher v. 
Commissioner, 55 F. (2d) 527 (App.D.C.) ).j 

2. The Board has determined that the stock re- 

i 

ceived by the petitioner in 1927 had a “fair piarket 
value.” That was a pure question of fact, and the 
Board's determination in this respect is supported 
bv evidence. 

Actual sales are not the onlv criteria of market 

* I 

value. Book values, earning power, inventory, 

i 

good will, etc., are all elements in computing the 
fair market value of corporate stock. 

The condition that stock must first be offered 
within the original body of subscribers doles not 
affect the operation of the general principle] The 
stockholder could set his own price and at most 
would suffer a short delay in selling. 

The recitals in the balance sheets of the old part¬ 
nership and in those of the new corporation, and 
the acts of the new corporation, including thlose of 
this petitioner, show that the assets of the old 
partnership were taken over by the new corpora¬ 
tion at the figure which was used by the Bogrd of 

i 

Tax Appeals. 

3. Petitioner’s contention that the item of 1‘good 
will” upon which the deficiency is in part based 
reallv had no value, is answered bv recitals in the 

•/ 7 %/ 


corporate records, and by the acts of this 
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peti- 
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tioner and his associates. The Board of Tax 
Appeals might fairly rely upon those facts. The 
petitioner cannot rely upon his allegation that the 
State corporation law had been ignored. 

4. The contention that petitioner received only 
467 shares (and not 500) is answered by the finding 
of the Board of Tax Appeals that he did receive 
500 shares in the taxable year. That finding is sup¬ 


ported by substantial evidence. 

5. Section 203 (b) (4) of the Revenue Act of 
1926, providing that no gain or loss shall be recog¬ 
nized when property is exchanged for stock in a 
corporation, is conditioned by the provision that 
the parties receiving the stock shall be in “control” 
of the corporation. Control is defined in Section 
203 (i) of that Act as 80% or more of the voting 
stock (and other stock). This petitioner and his 
associates had 60% of the stock of the new corpora¬ 
tion and are, therefore, excluded. 


ARGUMENT 

I 

The Board of Tax Appeals has held that the peti¬ 
tioner failed to produce evidence which would show 
error in the determination of the respondent that 

the petitioner was in receipt of income during 1927 

■ * 

out of partnership profits realized by the exchange 
of all of the partnership assets for stock in the new 
corporation (R. 31). 

The respondent Commissioner found in effect 
that the petitioner received stock in the new cor- 
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poration having a fair market value of $50,000, in 
exchange for an interest in the old partnership 
which cost him $38,573.62, thus realizing income for 
1927 of $11,426.38 (R. 24). See Section 2(}2 (a) 
(c) (d), Sec. 203 (a) (b) (4), and (i) of the Reve¬ 
nue Act of 1926 (infra, p. 18-19), and Regulations 
69, Arts. 1571, 1572 (c), and 1577 (infra, p. 20). 

It is, of course, fundamental that the burden 
of proof where a tax deficiency is determiiied is 
upon the taxpayer. As was said by the Board 
(R. 28), the determination of the Commissioner of 
Internal Revenue was prime, facie correct apd ap- 

i 

pellate courts will not review the evidence for the 
purpose of fact finding. Westmoreland Specialty 
Co. v. Burnet, 57 F. (2d) 615 (App.D.C.): Neiman- 
Marcus Co. v. Lucas, 41 F. (2d) 300 (App.jD.C.). 
See also Hughes 7 Estate v. Burnet, 65 F. (2<jl) 604 
(App.D.C.). | 

The burden is more than that of producing a 

mere preponderance of evidence. The taxpayer 

must show clearly that the decision is wrong. In 

Lucas v. Structural Steel Co., 281 U.S. 264, 271, this 

is referred to as a “heavv burden.” 

«/ 

And it is well settled, of course, that findings of 

i 

fact of the Board of Tax Appeals, when supported 
by evidence, are conclusive. Phillips v. Commis¬ 
sioner, 283 U.S. 589; W. K. Henderson Iron Works 
rf- Supply Co. v. Blair, 25 F. (2d) 538 (AppjD.C.)* 
This Court has often held that where there was any 
substantial evidence to support the decision |of the 
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Board such decision must be affirmed. Christopher 
v. Commissioner, 55 F. (2d) 527: National Piano 
Mfg. Co. v. Commissioner, 50 F. (2d) 310: Pottash 
Bros. v. Burnet, 50 F. (2d) 317. Cf. American 
Felt Co. v. Burnet, 58 F. (2d) 530 (App.D.C.) : 
Dempster Mill Mfg. Co. v. Burnet, 46 F. (2d) 604 
(App.D.C.). 

II 


The petitioner contends that the stock in the 
Crawford and Slaten Company at the time of its 
receipt in 1927 did not have a “fair market value'* 
and therefore did not constitute a realized income 
(Pet. Br. 13). 

That the stock did have such value was the basis 
of the respondent's determination and that is a pure 
question of fact, determinable in each case with 
respect only to the facts in that case. Heiner v. 
Crash//, 24 F. (2d) 191 (C.C.A. 3rd); People v. 
Bowel, 200 X.Y.Supp. 500. 

The petitioner argues that the stock had no fair 
market value because it was never offered or sold 


to the general public (R. 53-54). Actual sales, 
however, are not the only criteria of market value, 
which may exist independently of such sales. In¬ 
trinsic value or asset value (as here) may be re¬ 
sorted to for the purpose of establishing market 
value. Crowell v. Commissioner, 62 F. (2d) 51 
(C.C.A. 6th): Patterson v. Commissioner, 42 F. 
(2d) 148 (C.C.A. 2nd). Cf. O’Meara v. Commis¬ 
sioner, 34 F. (2d) 390 (C.C.A. 10th). 



y, 
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The absence of actual trading did not proye that 
the stock had no fair market value. Wrtylit v. 
Commissioner, 50 V. (2d) 727 (C.C.A. 4th) ,j certi¬ 
orari denied, 284 U.S. 652. j 

i 

Where there are no sales at allocated prides the 
market value of corporate stock may be determined 
by ascertaining the assets for which it was issued. 
George A. Ricker et a-J. v. Commissioner, 10 B.T.A. 
11: P. L. Bristol v. Commissioner, 10 B.T.A. 306; 
T. B. Noble et ah v. Commissioner, 12 B.T.A] 1419; 
Lillian G. McEican v. Commissioner, 26 B.T.A. 727. 

i 

The Commissioner's determination that thje fair 
market value of the stock was its book value was 
upheld in S. L. Meyer, Executor, v. Commissioner, 
23 B.T.A. 1200. Especially in the case of 4 close 
corporation the intrinsic or asset value is the 

j 

proper measure of the value of the stock. In re 
Hoffman's Estate, 198 N.Y.Supp. 401 (App.jDiv.). 
The restriction upon the sale of the stock jwhicli 

1 

required that it must first be offered witlpn the 
original group does not change the situation jat all. 
Newman v. Commissioner, 40 F. (2d) 225 (t.C.A. 

i 

10 th), rehearing denied, 41 F. (2d) 743, certiorari 
denied, 282 U.S. 858; James Couzens v. Commis¬ 
sioner, 11 B.T.A. 1040; Henritze v. Commissioner, 
28 B.T.A. 1172; Tex-Penn Oil Co . v. Commissioner, 
28 B.T.A. 917. The fact that the stock was closely 
held and not sold in the open market was 411 evi¬ 
dential fact to be considered but was not jdeter- 
minative as to whether the stock had a iparket 
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value. Insurance <f* Title Guarantee Co. v. Com¬ 
missioner, 36 F. (2d) S42 (C.C.A. 2nd), certiorari 
denied, 281 U.S. 748. 

As to corporation stock many factors must be 
considered in determining fair market value—the 
corporation's property, the stock's book value, 
earnings, dividends, business prospects, good will, 
and strategic value—indeed, all of the elements that 
go to make up intrinsic value of stock should be 
considered in arriving at fair market value. See 
Phillips v. United States (W.D.Pa.), 12 F. (2d) 
598, reversed on other grounds. United States v. 
Phillips, 24 F. (2d) 195 (C.C.A. 3rd); Crosby v. 
Heiner, 12 F. (2d) 604 (W.D.Pa.), affirmed, 
Seiner v. Crosby, supra, wherein the Circuit Court 
of Appeals for the Third Circuit approved the 
principles applied in Phillips v. United States, 
supra; Walter v. Duffy. 287 Fed. 41 (C.C.A. 3rd) ; 
Chicago By. Equipment Co. v. Blair, 20 F. (2d) 10 
(C.C.A. 7th) ; Fesler v. Commissioner, 38 F. (2d) 
155 (C.C.A. 7th). certiorari denied, 281 U.S. 755. 
The customary definition is that employed in Chi¬ 
cago By. Equipment Co. v. Blair, supra, where it 
was said (p. 13) : 


Market value, speaking very generally, 
may be said to be the price which one, under 
no compulsion, is willing to take for prop- 
ertv which he has for sale, and which an- 
other, under no compulsion, being desirous 
and able to buy, is willing to pay for the 
article. 
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In the instant ease the record shows that in the 
taxable year on an investment of approximately 
$50,000 each the former partners and present stock¬ 
holders realized incomes of approximately $21,000 
each. It seems idle to say that no one would be 
willing to take this petitioner’s place in suchja busi¬ 
ness where such large income could be the result of 
relatively small investment. 

*' _ j ^ 

In Commissioner v. Swenson, 56 F. (2p.) 544 
(C.C.A. 5th), certiorari denied, 287 U.S. 618, the 
Commissioner measured the assets of a corpora¬ 
tion in order to value its stock by taking book 
values, and this was approved. 

The determination here is apparently! based 
upon valuation of each share of the oOO shares of 
stock in the new corporation received by the peti¬ 
tioner at $100. This figure is supportable by a 
variety of facts for which this petitioned is re¬ 
sponsible. The closing balance sheets of the old 
partnership support the finding (R. 22). The item 
of goodwill which is in the amount of $2^,221.97 
is there shown (R. 22). The partners in the old 
firm agreed to the issuance of shares in the cor- 
poration fully paid up at the par value of $100 per 
share (R. 25). The Board of Directors of tbe new 

corporation, of whom this petitioner w^s one, 

! 

valued the assets received from the partnership as 
reasonably worth $150,000 (R. 25), and this! would 
support the finding that the shares received were 
worth $100 each. The same reference is niade to 

i 

I 

i 







14 


shares issued to the Viking* Corporation’s nominees, 
the other principal shareholders (R. 25). 

This, then, was some of the evidence on which 
the decision of the Board of Tax Appeals may 
certainlv be rested. 

III 

The petitioner argues that the item of “good¬ 
will" upon which the deficiency is in part based 
really had no value—this in spite of the formal 
resolution of the Board of Directors valuing the 
assets received from the partnership which in¬ 
cluded the goodwill item, and the other corporate 
proceedings to which this petitioner was a party 
(R. 24—25).! Petitioner now says (Br. 12) that the 
goodwill item was set up on the books to comply 
with a “technicality" of the laws of the State of 
Georgia, i.e., that corporate stock should not be 
issued without consideration. That requirement 
of course is not a technicality but is of the very 
essence of corporation law, and petitioner will not 
be heard to say that he was a party to a fraud upon 
such law. 

Otherwise stated—the Board of Tax Appeals 
might reasonably believe that what was done as 
shown by the records of the corporation was 
lionestlv done; and certainly that evidence is as sub- 
stantial as the testimony here relied upon by the 
petitioner as dispositive of the issue. 
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Petitioner argues that he received only 467 shares 
in the new corporation, rather than the 500 shares 
which the Board of Tax Appeals found that|he did 
receive (R. 29). ! 

i 

The taxable vear involved is 1927. The 'record 

* j 

shows that in that year 500 shares were issjued to 
this petitioner (R. 19), and, further, the corpora¬ 
tion records for 1927, 1928. and well into 1929 still 
showed this petitioner as the owner of 500 shares 
of stock. The corporation stock book showed this 
to be the fact until September 1928 (R. 50-51). 
The corporation minute book did not reflebt any 
change in the ownership of stock until February 
15, 1929 (R. 26). This evidence fully justified the 
Board of Tax Appeals in concluding that tins peti¬ 
tioner did receive 500 shares and in concluding that 
the 1927-1928 transfers of stock (R. 50-51) among 

I 

the stockholders to adjust their holdings were with- 

i 

out effect on the situation for the taxable year 
(R. 29). | " 

The burden was upon the petitioner to prove by 
satisfactory and convincing evidence, not only that 
the determination of the Commissioner of Internal 
Revenue is erroneous ( Wick wire v. ReinecJpe, 275 

i 

U.S. 101), but also all material facts essential to a 
determination of the correct amount of the tax 
(Reinecke v. Spalding, 280 U.S. 227; Botany Mills 
v. United States, 278 U.S. 282; United States v. 
Anderson, 269 U.S. 422; Niles Bement PondlCo . v. 
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United States , 281 U.S. 357, 361: Burnet v. 

Houston , 283 U.S. 223, 228). 

Again the question is one of fact, and the Board’s 

decision will not be disturbed unless obviously in 

%/ 

error. 

V 


The petitioner argues that no gain was realized 
on the transfer of the property of the partnership 
to the corporation because of Section 203 (b) (4) 
of the Revenue Act of 1926 (infra, p. 18), which 
provides as follows: 

No gain or loss shall be recognized if prop¬ 
erty is transferred to a corporation by one 
or more persons solely in exchange for stock 
or securities in such corporation, and imme¬ 
diately after the exchange such person or 
persons are in control of the corporation; 

but in the case of an exchange bv two or 

« • 

more persons this paragraph shall apply 
oiilv if the amount of the stock and securi- 
ties received by each is substantially in pro¬ 
portion to his interest in the property prior 
to the exchange. 

Subdivision (b) of Section 203 must be read, how¬ 
ever. in connection with subdivision (i) of that 
section, which provides as follows: 

As used in this section the term “control” 
means the ownership of at least 80 per 
centum of the voting stock and at least 80 
per centum of the total number of shares of 
all other classes of stock of the corporation. 
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The petitioner and his partners here owned in 
the taxable year 60% (or less, they assert) of the 
stock in the new corporation. Subdivision (i) of 
Section 203 requires that the control mentioned in 
subdivision (b) (4) which must exist after !a trails- 

I 

fer of assets must be a control based upoii owner- 
ship of 80% of the voting stock. The contention 

i 

of the petitioner therefore fails. 


CONCLUSION 

i 

i 

i 

The decision below should be affirmed, j 

R espect fu 1 ly subm it ted. 

Frank J. WidemanI, 
Assistant Attorney General. 
Sew all Key, 

Francis H. Horan, 

j 

Special Assistants to the Attorney General. 
January 1934. j 
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APPENDIX 


KKVKXl’K ACT OK 102<i. i 


_ I , 


44 STAT. 0 


Sec. 202 . (a) Except as hereinafter provided in 
tliis section, the gain from the sale or other dis- 
position of property shall he the excess of the 
amount realized therefrom over the basis provided 
in subdivision (a) or (b) of section 204. and the loss 
shall be the excess of such basis over the amount 
realized. 

***** 


(c) The amount realized from the sale or other 
disposition of property shall be the sum of any 
money received plus the fair market value of the 
property (other than money) received. 

(d) In the case of a sale or exchange, the extent 
to which the gain or loss determined under this sec- 
tion shall be recognized for the purposes of this 
title, shall be determined under the provisions of 
section 203. 

***** 


(U.S.C.App., Title 26, Sec. 933.) 

Sec. 203. (a) Upon the sale or exchange of prop- 
ertv the entire amount of the gain or loss, deter- 
mined under section 202. shall be recognized, except 
as hereinafter provided in this section. 

(b) (4) No gain or loss shall be recognized if 
property is transferred to a corporation by one or 
more persons solely in exchange for stock or securi¬ 
ties in such corporation, and immediately after the 
exchange such person or persons are in control of 

(IS) 
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the corporation; but in the case of an exchange by 
two or more persons this paragraph shall apply 
only if the amount of the stock and securities re¬ 
ceived by each is substantially in proportion to his 

interest in the property prior to the exchange. 

* * * * ! * 

(i) As used in this section the term control” 
means the ownership of at least 80 per Centum of 
the voting stock and at least 80 per centum of the 
total number of shares of all other classed of stock 
of the corporation. 

(U.S.C.App., Title 26, Sec. 934.) j 

TREASURY REGULATIONS 69. PROMULGATED UNDER THE 

REVENUE ACT OF 1926 

Art. 1571. Be cog nit ion of gain or loss', — In the 
case of a sale or exchange, the extent to which the 
amount of gain or loss is determined und^r section 
202 shall be recognized, is governed by the pro¬ 
visions of section 203. Section 203 provides that 
the entire amount of the gain or loss upoij any sale 
or exchange of property shall be recognized, with 
specified exceptions therein set forth, which are 
discussed in articles 1572 to 1580. Unless the sale 
or exchange falls within the provisions | of these 

i 

articles, therefore, the entire amount of the gain or 
loss thereon must be calculated and reported. 

Art. 1572. Exchanges of property .—In the fol¬ 
lowing cases no gain or loss is recognized 

* * * * i * 

(c) If property, real, personal, or mixed, is 
transferred to a corporation (1) by ong person 
solely in exchange for stock or securities in such 
corporation, and immediately after the exchange 
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such person is in control of the corporation, or 
(2) by two or more persons solely in exchange for 
stock or securities in such corporation, and if im¬ 
mediately after the exchange such persons are in 
control of the corporation, and the amount of stock 

and securities received bv each is substantially in 

* • 


proportion to his interest in the property prior to 
the exchange. See section 203 (i) and articles 1577 
for definition of “control." 

Akt. 1577. Definitions .— 


* 


* 


* 


* 


* 


A person is, or two or more persons are, “in 
control" of a corporation, within the meaning of 
section 203, when owning— 

(1) At least 80 percent of the voting stock, and 

(2) At least 80 percent of the total number of 
shares of all other classes of stock of the cor¬ 
poration. 

***** 
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